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This workshop, "Strengthening Environmental lrgislation in the Pacific Regionn, was a
significant event. As an integral part of the Regional Environment Technical Assistance
Project (RETA) and its counterpart, the National Environmental Management Strategr
(NEMS) Project, it has placed a new emphasis on the role of both international and
domestic environmental law in our vast region.

The participants in this workshop were drawn from 15 countries. By asking for
representatives from both the legal and environmental management departments of
government. the workshop provided a lorum for broad communication between different
government areas and instrumentalities as well as, importantly, betwecn different
disciplines-

I am grateful to the instigator of this workshop, Mr David Sheppard, the RETA Project
Team lrader, for his untiring efforts in bringing the workshop into being. Working closely
with the workshop coordinators and with thc SPREP Secretariat in Apia, a wide range of
presenters and resource persons was drawn together from North America, Europe, from
Austrafia and New 7s,aland, to share with us thcir extensive knowledge and experience in
environmental law and related matters- I especially welcome the involvement o[ the
United Nations Environment Programme, the Environmental l:w Centre of IUCN-Thc
World Conservation Union, thc World Bank, and the United Nations University. Official
representatives from the Australian and New Zealand governments were also very
welcome. I am grateful for their elTorts, both in terms of their formal presentations to the
workshop as wcll as their informal interactions with workshop participants in the smallcr
working groups.

The workshop coordinators, Profiessor Ben Boer and Professor David Farrier, worked
assiduously both trefore and during the workshop to ensure that the workshop materials,
the programme, the input from presenters and from the participants was coherently
organised and presented- Finally I would like to thank Professor Ben Boer and the
Australian Centre fior Environmental l-aw in the Faculty of l-aw at the University of
Sydney for the work that was done in editing these Workshop Proceedings. Never bcfore
has such a broad range o[ environmental law and policy material becn published in one
volume for the Pacific Region. It complements the trgal Reviews carried out by Ms Mere
Pulea, Ms Elizabeth Harding, Mr Clark Peteru, Mr Kosi Latu, Prolessor Tony Angelo,
Professor Farrier and Professor Boer as part of the RETA and NEMS projects. It is
bound to be a usefuldocument lor some years to come.

M
DrVili A Fusvso
Dinector
South Pacilic Regional Envirunment Prcgramme
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INTRODUCTION

fun Mr
This workshop on environmental law was the first of its kind in the Pacific region It was a
natural follow-on from the work that has been carried out by the Regional Environment
Technical Assistance Project and the National Environmental Management Strategy
Project. both of which are producing National Environmental Management Strategies
and kgal Reviews of a dozen countries in thc Pacific. The workshop also followed hard
on the heels of the United Nations Conference on Environment and Development (the
UNCED Conference), to which international, regional and national environmental law
proved to be a central and essential element. Because it followed so closely after the
UNCED Conference, the workshop enablcd a discussion of the many global issues which
were fresh in the minds of many of thc participants and presenters, which were brought
down to a regional and more local levcl. This was particularly the case in relation to the
question of appropriate mechanisms tbr the achicvement of sustainable development.

The aim of the workshop was to focus on the strengthening of environmental law in the
Pacific region, by bringing togethcr a range of people working for Pacific Island
governments, drawn from lhe legal field on the one hand and from the environmental
management area on the other. The names of the participants are includcd at Appendix
One. Participants came from 15 Pacific Island countries- A number of presenters and
resource people specialising in environmental law and associatcd fields were also drawn
togethcr from countries and organisations both within and outside the region. [n addition
to ofificers of the South Pacific Regional Environment Programme (Dr Vili Fuavao, Mr
David Sheppard, Ms Neva Wendt, Mr Iosefatu Reti and Mr Bcrnard Moutou), the
following organisations and governments were able to provide representatives, who acted
as presenters and resource persons: the United Nations Environment Programme (Mr
I-al Kurukulasuriya), IUCN - the World Conservation Union (Dr l-othar Giindling), the
World Bank (Mr Ralph Ostenvoldt), the United Nations University (Mr Paul Szasz), the
Ministry of Foreign Affairs of the Government of Western Samoa (Dr Kilifoti Eteuati),
the South Pacific Commission (Dr. Sitaleki Finau), the Department of Foreign Affairs and
Trade of the Australian Government (Mr Peter l-awrence) and the Department of
Environment o[ the New Zealand Government (Ms Bronwyn Arthur). The Siosiomaga
Society was also able to provide a representative (Mr Clark Peteru). One country
participant, (Ms Elizabeth Harding of the Republic of the Marshall Islands) also acted as a
resource person, and another, (Mr Teariki Rongo) acted as a presenter. The Faculty of
law at the University of Auckland was able make Mr Tim McBride available. The
coordinators (Professors David Farricr and Ben Boer) were drawn from the Natural
Resources l-aw Programme, Faculty of l-aw, University of Wollongong and from the
Australian C-entre for Environmental law, Faculty of l-aw, University of Sydney. The
details of participants, presenters and resource persons can be found in Appendix 1-

Whilst the focus of the workshop was on the development of appropriate legal regimes at
a national and local level, the importance of developments in environmental law at an
international level was a recurring theme, with several papers dealing specifically with the
area of international law. The scholarly presentations by Dr l.othar Gi.indling, Mr Paul
Szasz and Mr Pcter l-awrence in thesc fields were well-received and appreciated. At the
other end of the legal spectrum, there was an intense focus on the question of custom and
its importance in achieving environmental goals. The excellent papers by Mr Ioscfatu
Reti and Mr Clark Peteru generated some of the best discussion of the workshop, and
more time had to be allocated to this vital area.

As will be obvious from the workshclp programme (see Appendix Two), the workshop was
dcsigned to ensure the widest possible interaction by the participants. Some weeks belore
the workshop, a set of comprehensive Workshop Materials was forwarded to all
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participants, togethcr with a request for participants to complete a Country Report and a
Special Assignment. The Country Report was intended to be written, where possible, by
participants on a collaborative basis and to include a brief description of the main
environmental concerns of the country, identifuing priorities for action and setting out the
existing legal arrangements for environmental management and the conventions to which
the country was a party. For the Special Assignment, participants were asked to choose
an area of particular environmental concern to their country which required legislative
attention in one of the following categories: Pollution control and waste management,
environmental impact assessment, management of natural resources or the conservation
of places of special heritage significance. Resource persons were allocated to the
participants to discuss the Special Assignments with each of them. Details of the
requirements for Country Reports and Special Assignments can be found at Appendix
Three. The formal presentations of the workshop were generally followed by or mixed
with discussion sessions and small group working sessions to concentrate on specific areas
and problems. Particular emphasis was given to the articulation of experience of the
participants in relation to their own countries, and sharing that knowledge and experience
with other participants.

Funding for the workshop was provided by the Environmental I:w and Institutions Unit
of the United Nations Environment Programme, based in Nairobi, and the Climate
Change Unit of the Department of the Environment, Sport and Territories of the
Australian Government. Infrastructure support was provided by the South Pacific
Regional Environment Programme, the Government of Western Samoa and the
Australian Centre for Environmental l-aw. Support was also provided by each of the
Governments which sent participants to the workshop. The organisers remain grateful
for the enthusiastic financial and other assistance that was generated from all of these
sources.

It became clear towards the end of the work^shop that we were only at the bcginning of
what could be done with educational initiatives in the area of environmental law in this
region. There was a good deal of enthusiasm expressed by many of those at the workshop
for specialiscd workshops, to build on the solid foundation generated through this five day
session.

There was a broadly agreed recommendation fr<lm participants that a comprehensive
programme of training in environmental management, including "hAnds-on" training, be
established in association with tertiary institutions within and outside the Pacific region. A
scholarship programme for ofl'-island tcrtiary institutions for studcnts in environmental
studies was also recommended. SPREP was identified as the body which should
coordinate the seeking of funds for such programmes. Funds were recommendcd to be
sought for the research and development of the training programme as wcll as for the
programme itself. SPREP was also recommended as the body which should allocate the
funds on the basis o[ requests from countries in the region.

This workshop would not havc bcen possible without the direct support and
encouragement of Dr Vili Fuavao. Director of the South Pacific Regional Environment
Programme and the efforts of the initiator of the workshop, Mr David Sheppard, RETA
Team Ieader, as well as Ms Neva Wendt, NEMS Team [-eader. and SPREP
administrative staff. especially Ms Saunoa Mata'u and Ms l,oise T. Moala. Thank should
also go to Mr Tim McBride, Senior lrcturer in law from the University of Auckland, who
proved to be invaluable in the direction and spirit of the event. Special thanks go€s to
Professor David Farrier, my fellow workshop coordinator, both for his clear and concise
papers on the fundamental elements o[ environmental law and for his amicable
collaboration on all aspects of the workshop. For their contributions to the editing of
these papers. thanks are also due to Ms Jennifer Stewart and Mr Ron Stewart, voluntary
workers at the Australian Crntre for Environmental Law, and Ms Catherine Giraud, one
of the Workshop resources persons. A debt of gratitude is owed to Ms Pauline Moore,
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II

t.

WORKSHOP PAPERS

OBJECTIYES OF THE WORKSHOP

hvid ShepWd

Mr Attorney-General, ladies and gentlemen. I am pleased to reiterate the welcome given
by earlier speakers. This workshop has been planned for a long time and it is a pleasure to
now see the fruits o[ these earlier labours, with such an excellent range of participants.

This workshop is run jointly by the South Pacific Regional Environment Programme
(SPREP) and the United Nations Environment Progtamme(UNEP).

SPREP is the regional environmental body in the Pacific. It is directly accountable to the
governments of Pacific countries through an annual inter-governmental meeting. SPREP
implements a wide range of environmental programmes in the Pacific region in response-
to the direction provided by member governments. It works closely with a range of
regional and international organisations in implementing its ambitious programme.
SPREP has been very happy to liaise closely with UNEP on the establishment of this
important work^shop.

One of the major current activities of SPREP is the development of National
Environmental Management Strategies (NEMS) in a number of Pacific countries. A
review of environmental legislation has formed an important component of NEMS
development. The NEMS and the associated legal reviews will be discussed in more detail
later in this workshop. These legal reviews have examined a large volume of environment-
relatert legislation in Pacific countries. However, this legislation is often fragmented and
not focusied on the key environmental issues existing in each country. The reviews
highlight the need to develop environmental legislation which is tailored to the needs of
each country.

The workshop aims to build on the achievements of the legal reviews. It has the following
five objectives.

Objective I

To incresse owaneness of the need for envirnnmental law in the Pacilic: There is currently
limited awareness in Pacific countries o[ the need for environmental law, both within
government and in the general community. This workshop has brought together
participants from the Environment and kgal Sectors in 15 Pacitjc countries. It is hopgd
ihat it will open the communication channels between lcgal and environment officials in
each country and thus contribute to increased awareness within each country of the need
for environmentallaw.

Objective 2

To assist countries in clarifying their envimnmentnl law priorities nnd specifically to
assist in developing appmpriate legislation: The proccss of preparing legal reviews has
assisted in identifying priorities in each country. This workshop will build on this process

and will attempt to lurther develop and refine country priorities in the environmental law
area.

Objective 3

Ib assist countries in developing resF)nses to envimnmental concems: A numbcr of
Conventions have reccntly hcen dcvclopcd at the intcrnational level including the Climate



Change Convention and the Biodil,ersity Convention They have significant implications for
Pacific countries and will be explored in this workshop. The emphasis will be on providing
assistance to Pacific countries to allow an effective response to these Conventions.

Objective 4

To increase countqy awaneness of options for implementing envimnmental law
pmgnnmmeq through SPREP and otherorganisations: We are fortunate to have a range
of organisations participating in this workshop. Many are very willing to work in
partnership with Pacific countries in developing appropriate systems of environmental law.
This wortshop thus represents an excellent opportunity for ensuring that talk can be
translated to action.

Objective 5

To develop rtcommendations for futurc envimnmental law action at the rrgional and
national level, such as options for envimnmental law educntion: The legal reviews and
this workshop represent the beginning. not the end. It is important that participants at this
workshop focus on the question of "what comes next". Recommendations should be
developed at this workshop to provide the basis for action at both a national and regional
level.

We have the ingredients for a very succcssful workshop. I urge everyone to participate
fully and ensure that this potentialsuccess becomes a reality.
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2. OVERYIEW OF THE SOUTH PACIFIC REGIONAL ET{VIRONMENT
PROGR,AMME AND THE NATIONAL BNVIRONMENT
MANAGEMENT STRATEGY PR.OJ EC:TS

Neya tilendt and Dav id Slupprd

Intmduction

Recent times have witnessed increasing pressures on the environments of Pacific
countries. These pressures have led to a realisation that clear and effective action is

necessary. The establishment of the South Pacific Regional Environment Programme
(SPREP) is one indicator of the importance Pacific countries attach to environmental
management. SPREP implements a range of environmental management programmes
throughout the Pacific region.

In the late 1980s, Pacific countries became increasingly aware of the need for a strategy to
ensure that their environments are managed on a sustainablc basis and that important
areas are protected. SPREP, on behalf of Pacific countries, approached a number of
donor agencies to assist with development of such strategies.

In 1990, the Asian Development Bank and IUCN - the World Conservation Union, agreed
to provide technical and financial assistance to develop National Environmental
Management Strategies in 5 Pacific countries. This Project is referred to as the RETA
(Regional Environment Technical Assistance) Project. It commenced in late 1990.

Subsequently, the United Nations Development Programme (UNDP) agreed to fund an
identiial project in a further ? Pacilic countries- This project is referred to as the NEMS
(National Environmental Management Strategy) Project; it commenced in mid 1991.

These two complementary projects are among the largest environmental projects ever
implemented in the Pacific and, between them, will result in the development o[ National
Environmental Management Strategies (NEMS), or their equivalent, in 12 Pacific
countries.

Objectives

The RETA and NEMS projects have the following objectives:

* To develop National Environment Management Strategies (NEMS) for the Cook
Islands. Federated States of Micronesia, Kiribati, Marshall Islands, Nauru, Niue,
Palau, Solomon Islands, Tokelau, Tonga, Tuvalu and Western Samoa;

* to review the effectiveness of environmental and natural resourse legislation in
each of the above countries;

* to implement relevant environmental management training in the above countries
as well as in Vanuatu and Fiji;

* to strengthen the capabilities of SPREP and participating countries to achieve
National and Regional Environment Management Goals;

* to increase community awareness within participating countries of the need for
environment protection.



Principles

The following principles have guided the implementation of the RETA and NEMS
projects:

Practicality: The emphasis, particularly in relation to the dcvelopment of National
Environment Management Strategies, has been on the development of practical
recommendations which relate to prioritising environme ntal issues in each country.

Ownership: The National Environmental Management Strategy must'belong" to
the government and people of each country. There is no point in developing a
Strateg5r which "sits on a shelfl' and is not used to guide policy making and activities
in the environmental area.

* Catalyst: The project will be used as a catalyst for encouraging awareness and
support fior environmental management and the implementation of projects in
each country.

* Sustainable Development: The Strategy will link environmental management to
long term economic development in each country. There will be an emphasis on
convincing political and government leaders that sound environmental
management practices equate to sound and sustainable economic development.

* Partnership: Activities associatcd with the RETA projcct will be in partnership
with other international bodics, non-government organisations and other relevant
parties working together to achicve sharcd environm en ta I objectives.

Review of envimnmental legislation

One of the key objectives of thc RETANEMS Projects is to review environmental
lcgislation in each participating country. [n many Pacific countries legislation in the
environment management area is poorly devcloped or non-existent- Environment
management responsibilities and attendant legislation are also olten dispersed between
d ifferen t government agencies, wi th li m ited crxrrd i na tion occu rri n g.

The review of environmental legislation is thus being carried out to identify the status of
existing legislation and to critically assess its rclevance to current environmental issues in
each country.

The kgal Revicws are being undcrtaken hy four legal consultants: Ms Mere Pulea, Ms
Elizabeth Harding, Prolessor Ben Boer and Professor David Farrier. In the RETA
countries. the review is being funded through IUCN- the World C-onservation Union,
input to the RETA and is coordinatcd through IUCN's Environmental Law Crntre, based
in Germany.

Final legal reviews have now been completed for Solomon Islands, the Federated States of
Micronesia, Palau, the Republic of the Marshall Islands, Cook Islands and the Kingdom of
Tonga. Draft legal reviews are either being prepared or have been prepared for Western
Samoa, Tokelau, Nauru, Kiribati, Tuvalu and Niue.

Each legal review is a comprehensive examination of the environmental laws in each
country. The details below represent a brief summary of the status of the environmental
legislation in each country at present, as well as providing some general observations on
the current status of environmental legislation in the RETA/NEMS countries.
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Status of envimnmental legislation in Psclfic cnuntries

The current status o[ environmental legislation in each of the RETA/NEMS countries may
be summarised as follows:

Cook Islands: A draft Srstainable Environment Bill has been prepared and is

currently under internal review within the C.ook Islands.

Federated States of Micronesia: There is currently a Federated States of
Micronesia Environmental hotection Act. Responsibility for environmental
management between the State and National government levels in the Federated
StateJof Micronesia is a recurring issue. This issue was addressed in part in 1992
through the preparation of a joint State/lriational Attorney-General's opinion on
responsibili ties for environm ental m ana gement.

Kingdom of Tonga: A draft Land Use and Environmental Planning Bill is currently
under consideration in the Kingdom of Tonga.

Kiribati: l-aws relating to the environment are included in other legislation relating
to the management of natural resources.

Nauru: The current status of environmental legislation is unclear. This will be
clarilied once the review has been completed.

Niue: The current status o[ environmental legislation is unclear. This will be
clarified once the review has been completed.

Palau: There are a number of Bills that relate to specific issues, such as wildlife,
marine re^sourses and forestry.

The Republic o[ the Marshall Islands (RMI): The RMI has a National
Envbonmental Protectian Act. The development of specific regulations on EIA
(Environmental [mpact Assessment) is currently proposed.

Solomon Islands: A draft Environment Bill has recently been prepared and has
been endorsed by the Solomon Islands Cabinet.

Tokelau: The current status of environmental legislation is unclear. This will be
clarified once the review has been completed.

Tuvalu: Environmental provisions are currently incorporated in a number of
separate pieces of legislation. generally relating to the management of natural
resources.

Western Samoa: Environmental provisions are currently incorporated in a number
of separate pieces of legislation. generally relating to the management of natural
resources. The development of separate EIA regulations is currently under
consideration.

Genernl frndings of the revlervs of environmental legislation

Although not all legal reviews have been finalised at this stage, it is possible to make some
broad observations.

Firstly, the reviews have indicated that a considerable volume of law exists in relation to
environment protection and the management of natural resources of Pacific countries.
This law has usually been transposed f rom countries such as Australia, New Zcaland or the
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United States of America. Very few countries have consolidated environmental
legislation, although a number are progressing towards that objective.

Secondly, existing laws have had varying sucoess in addressing environmental concerns. In
some cases this reflects the difficulties of enforcing environmental laws using a system of
penalties, derived from 'western' models of law. In others, it reflects the limited
applicability of laws to the issues within specific countries. In all cases there is a need for
greater community awareness of what environmental legislation actually is and why it is
necessary.

Thirdly, moat Pacific countries have systems of traditional law which often dictate,
amongst other things, how resources are to be used and protected. There appears to be
greater scope for traditional law to be more effectively integrated with contemporary
environmental legislation. It is also clear that any environmental legislation developed in
Pacific countries must be tailored to the unique needs and circumstances in each country.
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3. OVERVIEW OF ETWIRONMENTAL I-AW AND POLICY AT GLOBAL
AND REGIONAL LEVELS

kn krcr

Intmduction

This paper conccrns somc of the reccnt dcvcklpments in environmental law and policy at
thc intcrnational and regional levcl. It traccs bricfly the history of thc debate on
sustainablc dcvclopmcnt, and examincs hriclly the documcnts that were gcnerated
through the United Nations Conficrcnce on Environment and Devclopment. Agenda 21,
thc "environmcntal action plan for the 21st ccntury", is knkcd at in tcrms of its application
to various sectors of activity.

Envimnment as an international and rtgional Issue

Any examination of lcgal necds for thc 2lst ccntury cannot bc done in thc area o[
environment protection and rcsourcc allocation without bcing awarc tlf thc intcrnatitlnal
dimensions. This dccade has becn dcclarcd hy the Unitcd Nations as thc Dccadc of
International l-aw.l With the United Nations Confcrcncc on Environmcnt and
Dcvekrpment in Brazil in 1992 and thc Convcntions that havc bccn draftcd in rclation to
global cnvironmental matters. thc decade is likcly to hc particularly remcmbercd ftlr its
devclopmcnt ol' intcrnational environments I law.z

The Unitcd Nations Conl'ercnce on Environmcnt and Devclopment. (thc UNCED
Confcrcncc) took placc in Junc 1992 in Rio dc Janicro. Thc C<lnlcrcncc was instigated by
thc United Nations Gcneral Asscmbly in l)eccmbcr 191t9, rcsponding to the challenge
prcsentcd hy the l9ft7 Rcport to thc Gcncral ,A,sscmhly by tho World Commission on
Environmcnt and Devclopment, Our Common Futttre, known as thc "Brundtland Report".
That Rcport p<lpularised the concept t>f "sustainable dcvclopment", defining it as:

dcvclopmcnt which mcets thc nccds o[ thc prcsent without compromising
thc ability of luture gencrations to mccts thcir own needs.-t

Primarily as a rcsult of thc UNCED Conl'crcnce, sustainablc dcvclopmcnt sccms to have
evolved into an "environmental mandatc" lor the world. In the Pacific it has been
embraced by thc South Pacific Regional Environment Prclgramme (hereafter SPREP) and
many of its member governments. It has already tbund its way into a widc rangc of policy
documents and various pieces oI legislation.

United Nations Gencral Assembly Rcsolution of 17 Novcmher 1989; see2Ol1l2(1V)0)
Environmental Policy and. Law L
International environmental law has bcen considerably strengthe ned in recent years, with
some 300 multilateral treaties and agreements and about 9fX) bilateral treaties and

agreements having been concluded on the environment since the Stockholm Conference
on rhe Human Environment in 1972'. see Koester, V, nFrom Stockholm to Brundtland',
Z\fiD(l99D) Envitonmental Policy and Law,14 at 15; see also, Robinson, N, "A L,egal

Perspective on Sustainable Developmentn, in Saunders, J O, The Legal Challenge of
Sustainable Developmenr, C-anadian lnstitute of Resources l-aw, Calgary, 1990,26. see also,

Caldwell, L K, Intemational Environntental Poliq, Duke University Press, l.ondon 1990,

Ch 3; Rummel-Bulska, I, and Osafo, S (eds), Selected Multilateral Tieaties in the Field of
the Environment,Yol2, United Nations Environment Programme, Grotius, 1991.

Problems with this definition are explored in Boer, B.W. "Implemenling Sustainability",
199214 Delhi Law Review 1.
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The international instruments agreed to at Rio were the Rio Declaration on Environment
and Development, Agenda 21, the Corutenti.on on the Conseruation of Biologbal Divenity
and the Convention on Climate Change. Also agreed were the Forestry Principles. All
incorporate the concept of sustainable development and are meant to provide the basis, in
the spheres of their conc€rns, for the implementation of the concept.

A further decision taken at the UNCED Conference Summit was the establishment of the
United Nations Commission on Sustainable Development. The Commission is to be
considered by the United Nations General Assembly in December 1992 and is intended
to be operational in the second half of l9)3. The Commission is to be, among other
things, a global monitoring agency for the introduction of strategies of sustainable
development.

The Rio Declaration on Environment rnd Development

The Rao Declaration on Environment ond Development is a set of 27 principles which build
on the Stekholm Declaratian of 1972- Its goal is a new and equitable partnership through
the creation of new levels of cooperation between countries and between key sectors of
societies and peoples, with a firm focus on the achievement of sustainable development.
It recognises the integral and interdependcnt nature of the earth. The Rio Declaration:

* udqpts the.precautionary principle (that where there are threats of serious
or irreversible damage, lack o[ full scientific certainty is not a suflicient
reason for postponing cost-cffective measures to prevent environmental
degradation);

* recognises intergenerationalequity (that the right to development must be
fulfilled so as to equitahly meet developmental and environmental needs
of present and future generations): and

* recognises the financial and technological responsibility of developed
countries towards developing countries and the important roles of women,
youth and indigenous peoplcs.

Agenda 2l

Agenda 21 is an extensive document which attempts to realise the principles of the Raa
Declaration It is intended to be the environmcntal agenda for the 21st century. It is a
global environmental "action plan" comprising policies, plans, programmes and sets of
guidelines for governments, the privatc sector. non-government organisations of all kinds
and thc general community. It applies to all areas of decision-making impacting upon
environment and development in the broadest sense.

Agenda 2/ establishes the foundations for a legal and regulatory framework to guide the
decision-making and practice of governments and all other signilicant groups in society
towards sustainable development. This is achieved by spelling out comprehensive
strategies and programmes to be adopted at the international, regional. national and local
level.

The document comprises 40 chapters, and is divided into four main sections:

(1)

(2)

Social and Economic Dimensions: examines the relationship
economic factors and sustainable development;

C-onsenation and Management oJ ksources for hvelopment:
resources and areas of concern. or "sectoral issues". for the
sustainable development;

between social and

deals with specific
implementation of
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(3) StrcngtheningtheRoleof MajorGrcups:is concerned that the involvement of all
scrcial groups for the effective implemcntation of the objectives. policies and
mechanism s oI Agenda 2l ;

(4) Means of Implementation: is primarily concerned with the financial and
tcchnological realitics of im plcmc nting A genda 2 I .

Broadly, Agenda 21 recognises that current environmental threats have their genesis in
development processes. In doing so, it requires the integration of ecological and economic
considerations into a/l decision-making at every level of government as well as in the
private sector.

It takes seriously the injunctions of well known economists and policy analysts4 that the
world has reached its limits, and that it is up to all of us to set in place the mechanisms for
real and lasting change. Thus what seems to be callcd for is a social and political re-
orientation from the dominant world paradigm of economic growth for growth's sake, to a
re-definition o[ "growth" in qualitativc rather than purely quantitative terms, which may
help to ensure a sustainable world for present and future generations-

Agenda 21 is the most complex and potentially the most important documcnt arising out of
the Earth Summit. Agenda 2/ indicates that thcre are a broad rangc o[ issues that must be
taken into account by every sector of the community, including business and industry, as a
result of the programmes and policics agrecd to by each national government.

It is likely that a plethora o[ legislative relorm will be generated by Agenda 21, resulting in
increasingly stringent environmental standards, as well as higher standards of legal
responsibitity demanded by the courts- These trends are already evident in the Australian
environmental management arena, particularly following North American precedents in
the past several years. However. they are likcly to become much more significant as a
result of lgenda 21 and the Rio Declaration. These factors indicate the need to develop
tighter corporate policies and codcs of cclnduct on environmental protection matters.

Apart from the various legal and policy implications of Agenda 21, a l'eature of the
programmes, plans and policies is international cooperation. There are clearly substantial
responsibilities, as well as opportunities, for technical expertise and technology to be
transferred lrom developed to developing countries, both through bilateral aid
programmes as well as through direct, long term business investment.

Integrating Envimnment snd Development in Decision Making

Chapter I of Agenda 2/ is concerned with the practicalitics of integrating environment and
development at the international and national levels. From the point of view of
environmental law and policy, it is one of the most significant chapten.

Chapter 8 recognises that fundamental changes are required in the decision-making
processes of governments at every level if environment and development are to be put at
the centre of economic and political decision-making. It calls on countries to:

I integrate environment and development at the poliry, planning and
management levels;

t provide an effective legal and regulatory framework;

Goodland, R. The caso that the world has reached its limits", in Goodland, R. Da$, H.
Sera$, S.E. and von Droste, B. (eds), Enironmentalty Sustainable Economic Developmmt:
Buildingon Brundtland, UNESCO 1991.
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* make effective use of economic instruments and market and other
incentives;

* establish sptems for integrated environmental and resources accounting.

Significantly, in the area of legal education, Chapter 8 suggests that competent academic
institutions should cooperate to provide, especially for developing countries, postgraduate
programmes and in-service training facilities in environment and development law. It also
urges the development of effective national review mechanisms in relation to enforcement
and compliance with environmental laws at every level of government. In the Pacific
region, this would seem to call for close cooperation between the University of the South
Pacific, the French University of the Pacific in New Caledonia and the Universities and
other tertiary institutions in New Tnaland and Australia.

Chapter 17 of Agenda 21 is particularly important for the Pacific Region. It is entitled
Protection of the Oceans, all kinds of seas, including enclosed and semi-enclosed seas, and
coastal areas and the protection, national use nnd development of their living resources. The
Chapter urges the integrated management and sustainable development of coastal and
marine areas. including the sea environments of exclusive economic zones. The Chapter
includes a special section on the sustainable development of small islands. noting:

They are ecologically fragile and vulncrable. Their small size. limited
resources, geographic dispersion and isolation from markets. place them at
a disadvantage economically and prevent economies of scale. For small
island developing states the crean and coastal environment is of strategic
importance and constitutes a valuahle devclopment resourcc.5

Chapter l7 sets out a range of activities which small island developing states could adopt.
These include the study of special environmental and developmental characteristics of
small islands, in order to produce an environmental profile and inventory of thcir natural
resouroes, critical marinc hahitats and biodiversity. It also urges medium and long term
planning for sustainable development, emphasising the multiple use of resources, the
integration of environmental considerations with economic and sectoral planning, defining
measures for maintaining cultural and biological diversity and conserving endangered
species and critical marine habitats.

The Chapter also promotes the adaption of coastal area management techniques to suit
the special characteristics of small islands, and to take into account the traditional values
of indigenous people of island countries. Importantly, in the context of this Workshop, the
review of existing institutional arrangemcnts and thc implementation of appropriate
institutional relbrms is envisagcd. The dcsign of response strategies for the
environmental. economic and social impact of climate change and sea level rise is also
emphasised, along with the promotion of cnvironmentally sound technology appropriate
for small island ecosystems.

The Chapter is thus a blueprint for luture action both for SPREP's activities as well as for
individual island nations. It can be noted in passing that many of the activities promoted
in the Chapter were already underway belbre the UNCED Conference. In particular, the
attainment of consistent and integrated policies and plans and their implementation is
fundamental to the National Environment Management Strategies bcing finalised for a
number of Pacific island countries through SPREP at the present time. The following
passage will neverthcless be of continuing relevance:

The total capacity of small island dcveloping States will always be limited.
Existing capacity must therefbre be rcstructured to meet efficiently the
immediate needs for sustainable development and integrated

Agenda 21 , Ch. 17, Section G 17 .12E.
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management. At the same time, adcquate and appropriate assistance
from the intcrnational community must be directcd at strcngthening the
full rangc of human resources necded on a continuous basis to implcment
sustainable development plans.

Ncw technologics that can incrcase the output and range of capability of
thc limitcd human resourccs should be employed to increase the capacity
of very small populations to mect thcir needs. The dcvelopment and
application of traditional knowledge to improve the capacity o[ countries
to implcment sustainable development should be lostered.b

The Convention on Climete Change

The primc ohjective o[ the Convention on Climale Change is to achieve the stabilisation of
grcenhouse gascs through the limitation on emissions and by enhancing greenhouse gas
sink rescrvoirs.

The Convcntion recognises that changes in thc earth's climate and the adverse effccts of
that change are a "common concern" of humankind and that human activitics havc
substantially increascd atmosphcric conccntrations o[ greenhouse gases, enhancing the
natural greenhousc efl'ect. It states that thcre is concern that this will result in additional
warming of the carth's surlace and atmosphere, thus advcrscly alTccting both natural
ecosystcms and humans. lmportantly, it rccognises explicitly that thc major global
emission o[ grccnhouse gases originate in dcveloped countries but also recogniscs that
global cmissions originating in devcloping countrics will grow to meet their social and
dcvelopment needs. The Convention acknowlcdges that the global nature of slimate
change requircs the widcst possiblc c<xrperation by all countries in accordance with their
common but diffcrentiated responsibilities and thcir respective capahilities.

In the context of cnvironmental law, the Convention states that each country should enact
cflective environment legislation and that the environmental standards, management
objectives and priorities should reflect the environmental and developmental context to
which they apply. One of the main arguments against strong national lcgal provisions in
relation to thc emission o[ greenhr)use gascs is an economic one, which can have
significant political implications. Thc preamble to the Convention recognises this
dilemma, stating that responses to climate change should be coordinated with social and
economic devclopment in an integratcd manncr in order to avoid adverse effects on that
social and economic development.

The basic objective of the Convention is to achieve stabilisation of greenhouse gas
concentrations at levels that would prevent dangerous and anthropogenic (human-caused)
interference with the climate s),stem. The Convention recognises that such levels should
be achieved within a timeframe sufficient to allow ecosystems to adapt "naturally'
(whatever that means in this context) to climate change to ensure that food production is
not threatened and to enable economic development to proceed in a sustainable manner.

The C-onvention places obligations on developed countries to take the lead in combating
climate change and its adverse effects. It places obligations cln all countries to take
precautionary measures to anticipate, prevent or minimise the causes of climate change
and to mitigate the adverse effects. The Convention recognises that developed and
developing countries have different responsibilities (according to the state of
industrialisation and development of pollution control technology) and that economic
development is perceived to be essential for adopting measures to address climate change,
in the context of the promotion o[ sustainable development. The commitments which
each country has taken on pursuant to the Convention are in summary as follows:

Paragraphs 17.l% and 137, Ch. 17 Agenda 2I op cit.
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(3)

(1)

(2)

(s)

(6)

(4)

Formulate and publish national inventories of anthropogenic emissions;

Formulate and publish national programs containing measures to mitigate climate
change;

Promote technolory transfer, practices and processes to control and reduce
greenhouse gas emissions in all relevant sectors, including energy, transport,
industry, agriculture, forestry and waste management;

Promote sustainable management and cooperation in the conservation and
enhancement of sinks and reservoirs of all greenhouse gases not controlled by the
Montreal Protocol. including biomass, forests and oceans as well as other
terrestrial, and coastal and marine ecosystems;

Cooperate in preparing for adaptation to the impacts of climate change;

Take into account climate change considerations in relevant social, economic and
environmental policies and actions with a view to minimising adverse effects on the
economy, public health and the quality of the environment;

Promote and cooperate in scientific. technological, technical, socio-economic and
other research;

Promote and cooperate in the full, open and prompt exchange of relevant
information;

Promote and cooperate in education, training and public awareness and
encourage wide public participation. including that o[ non-governmental
organisations.

The Convention calls on each of the developed countries to commit themselves
specifically to a range of programs. These include:

(1) Adopting national policies and measures on the mitigation of climate change;

(2) Reporting on such national policies and corresponding measures within 6 months

(4)

of the e ntry into force of thc Convcntion:

Coordinating, as appropriate with other parties to the Convention, relevant
economic and administrativc instruments developed to achieve the objective of the
Convcntion and to identiff and periodically revicw its own policies and practiccs;

Taking on obligations to provide new and additional financial resources to meet
the agreed full costs incurred by developing countrics in complying with thcir
obligations in relation to implemcntation. Developed country partics are under an
obligation to assist developing country parties which are particularly vulnerable to
the adverse eftccts o[ climate change in meeting costs or adaptation to those
adverse effects;

Taking all practical steps to promote, facilitate and finance the transfer of or
access to environmentally sound technologies and know-how to other parties and
to support the development and enhancement of capacities and technologies of
developing countries.

(7)

(8)

(e)

(3)

(s)

The Convention states that in the implcmentation of these commitments, full
consideration should be given to what actions arc necessary to meet the specific needs and
concerns of devcloping country parties arising from the adverse effects of climate change,
as well as the impact of response measurcs. Thc Convention identifies specific types of
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countrics in tcrms of these nccds, concerns and measures. Among those countries are
small island countries, countries with low-lying coastal areas, countrics prone to natural
disastcrs and countrics with fragile ecosystems, including mountainous ecosystems; all of
these types arc found in thc Pacific rcgion.

The Convention on Riodiversity

The objectives o[ the Convention on the Consenotion of Bidiversity arc, apart from the
conservation of biodivcrsity itself, thc sustainable use of the components o[ biodiversity
and thc fair and equitable sharing of the bcnefits arising out o[ the use of genctic
resources. Thcsc objcctives are to be achicved by ensuring appropriate access to genetic
resources, by appropriate transfer of rclcvant technologies and by appropriate funding.
The Grnvcntion aims at ensuring ef'tbctive international action to curb thc dcstruction of
biological species, habitats and ecosystcms. It requires countrics to legislatc for the
conservation of biological resources, especially by way of in situ conservation. Particularly
important in thc Pacific region is the requirement <lf establishing, as lar as possible and
appropriate, a system o[ protccted arcas, or areas where special measures need to be
taken to conserve biological diversity. hcaring in mind the obligation to respcct. preserve
and maintain knowlcdgc, innovations and practices of indigenous and local communities
which cmbody traditional lifestyles relevant to the conservation and sustainable use of
biodivcrsity.

This Convcntion has potentially very widesprcad effects for each of the world's nations.
It recognises the intrinsic value of hiological diversity as well as ecological, genetic, social,
economic. scicntillc, educaticlnal, cultural. recrcational and aesthctic values o[ biological
diversity and its components. It emphasiscs the importance of boidiversity for evolution
and for maintaining lifc-sustaining systcms ol the biosphere. Likc the Convention on
Climate Change. the conservation of biological diversity is recogniscd in the preamble as a
"common concern" of humankind. The Convention also recognises that special provisions
are required to mcet the needs of developing countries. including the provision of ncw and
additional financial resources and appropriate access to relevant technologies. The
Convention places a general obligation on partics, both directly and through competent
international organisations, to cooperate with each other for the conservation and
sustainable use o[biological diversity. The parties take on obligations to dcvelop national
strategies, plans and programs for the conscrvation and sustainable use of biological
diversity, specifically to integrate the considcration o[ conservation and sustainable use
into national decision making. Measures are to be taken to avoid or minimise adverse
impacts on biological diversity, protect and encourage customary use of biological
resources in accordance with traditional cultural practices and encourage cooperation
between governmental authorities and the private sector in developing methods for
sustainable use of biological resources. There are broad provisions in relation to public
education and awareness, the use of environmental impact assessment, rights to access to
genetic resources and access to transfer of appropriate technologies.

Importantly, there are also specific provisions on contracting parties to provide, in
accordance with their capabilities, financial support and incentives to promote national
biodiversity consewation activities, and in particular for developed countries to provide
new and additional financial resouroes to enable developing countries to meet the costs of
implementing the provisions of the Convention. Financial mechanisms are intended to be
set up to provide financial resources to developing country parties on a grant or
concessional basis.

The implementation of this Convention requires at a minimum for all parties to review all
legislation and administrative policies which affect the use and conservation of all
components of the natural environment.

Many countries in the Pacific have begun this process, either specifically or more generally,
with a view to putting in place adequate mechanisms, both administrative and legal, to
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meet the obligations under the Convention. It is clear that SPREP will continue to play a
central role in promoting the implementation of the Convention. However, much remains
to be done. The Conference on the Sustainable Development of Small Island States,
scheduled for 1994, will no doubt provide further impetus for legal and policy initiatives on
the environment in this region.

The Fortstry Principles

Tlte Forestry Principles, also agreed at the UNCED Conference, are a non-binding
statement of global consensus for thc management, conservation and sustainable
development of all types of forests. These principles are of particular relevance to the
timber-producing countries in the Pacific region.

The principles apply to all types o[ forests, both natural and planted, in all geographic
regions and climatic zones.

As with the two Conventions discussed above. the Forestry Principles include the provision
that countries have the sovereign and inalienable right to utilise, manage and develop
forests in accordance with their developmcnt needs and level of socio-economic
development, and on thc basis of national policies and legislation consistent with
sustainable development. It states that forest resources and lbrest lands should be
sustainably managed to meet the social, economic, ecological, cultural and spiritual human
needs of present and future generations. The Principles recognise that these needs are
mixed: forests products and services such as wood. wood products. water, fbod. fodder.
medicine, fuel, shclter, employment. recreation, habitats for wildlil'e, landscape diversity,
and carbon sinks and reservoirs. Clearly some of these uses are inconsistent with each
other.

The Principles encourage governmcnts to promotc and provide for community
participation in development, implcmentation and planning of national lorest policies and
urge that all aspects of environment protection and social and economic development
refating to forests should be integratcd. Consistently with the Rio Declaration on
Ent,ironment and Development. the Principles state that there should be recognition and
support for the identity. culture and rights of indigenous pcople and their communitics as

well as othcr communities and lorest dwcllers. The llll participation of women in all
aspects of tbrestry managemcnt and dcvclopment is also activcly promoted.
The rolc of plantation forestry is recogniscd, e nhanced and promoted by the principles.

The principlcs also providc that spccific financial resources shcluld bc madc available to
devcloping countrics to establish conscrvation programs for forests, in particular to
stimulate economic and social suhstitution activities.

Under these principles, all countries take on an obligation towards thc "greening of the
world", taking positive and transparent action for reforestation, afforestation and florest
conservation, as appropriate.

Conclusion

Many of the programmes, strategies and obligations incorporatcd in the Rio Declarotion,
Agenda 21, the Conventions on Climate Change and Biological Di:,enily and the Forestry
Principles, have the potential to reach to evcry corner of almost every country. Given the
fragile environments. both ecokrgical and social, of many Pacific countries, these
developments are particularly important for this rcgion. The challenge for environmental
law is to provide the mechanisms to implement and facilitate the international
commitments taken on by the Pacilic countrics at a regional and national levcl. The role
of the South Pacific RcgionalEnvironmcnt Programme and its lcgalcounselin promoting
the enactmcnt of new environmental lcgislation and in supporting its implementation is

likely to bccomc increasingly important in this regard.
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4. ENYIRONMENTAL CONCERNS OF THE SOUTH PACIFIC

Iosefatu Reti

Intmduction

The higgest concern for the governments and pcoples of the South Pacific in the next
decadC br so is whether they can continue to preserve their physical and cultural
environmcnt in the light of current population and development prcssurcs. Population
growth, coupled with increasing demand lor morc developmcnt, will impose considcrable

lressures dn a shrinking resource base, thereby jeopardising the ability of future
gcnerations to meet their needs. This paper focuses on five major concerns which are

expccted to af-fcct the people and cnvironmcnt of the South Pacific in the next few years-

Alihough some are alriady evident today, they will tre o[ a much greater scale a few years

from now and, as such, will require a much greater commitment in terms o[ resources and
willingncss to address them. However, thc rcsources may not be available in the next
decade or two. In such circumstanccs, the magnitude and impact of these concerns will
probably surpass anything we have seen to date.

To begin this discussion, I will ask three simple qucstions:

(l ) What will the South Pacific be likc in the next few years if present trends continue?

(2) What are the implications of thqse trcnds for the people of the South Pacific and
for the world of nature which shares thcse islands with usl

(3) What can we do about thcse concerns now to prevent the situation deteriorating in
the ncxt few ycars?

Through<lut history, peoplc have of nccessity adaptcd to the cycles of the changing earth.
Where and when those changes have procecded slowly, they have probably gone
unnoticed. Evcn great natural catastrophes such as major volcanic eruptions, cyclones and
massive tloods, while they left scars on the body of civilisation, have had only a local
impact on its progress. Such events have caused us in the South Pacillc much suffering
and social upheaval. In the past, we may have been able to excuse ourselves from
responsitrility. unless we chose to ascribe thcm to the vengeful 'Acts of God', who is

irriiated by our sins. Today, we know most result from the cumulative impact of two
linked processes: the growth in human numbers and the process we call development. I
shall return to these later.

Bcfore we begin our discussion about the envirclnmental concerns of the South Pacilic, it
would be wise to pause very bricfly to remind ourselves of the three basic features of our
environment. Firstly, except for Papua New Guinea, our region is made up of small
islands with finite resources. The interactions between the living and non-living s)6tems

which helped create our current diverse habitats are hence critically susceptible to natural
and man-made catastrophes.

Secondly, more than 90 per cent of the area under our sovereign jurisdiction is ocean, used
only to a limited extent by land animals like ourselves. Although the plants in the sea have

the capacity to fix about as much carbon annually as do those on land, we only take from
the sea limited catches of assorted products annually. I expect that our de.scendants will
take more through the cultivation of marine plants and animals in shallow waters. But
even so, I believe that most of the South Pacitic's future is going to depend on how we use
or abuse our land.

Thirdly, our lands will remain highly heterogeneous as a habitat. People living in different
parts of the region cannot expect to enjoy anything approaching environmental equality.
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For example, it will always be easier to live in the urban areas where social services are
expected to be better. However, people living in such areas are expected to pay heavily in
ierms of environmental amenity. Similarly, people living on the atolls will not have the
same options as those on higher islands. It follows that anyone who thinks that every part
of the region can be environmentally equal is talking nonsense. The implication of this is
that if the South Pacific, as a whole, is to have a sustainable future on its diverse islands, it
can only be through a process of national and regional cooperation that transcends
everything we see today. This poses an immense challenge, one that it is necessary to meet
if we are to attain some success over the next few years. We also have to contend with
certain problems arising from the non-sustainable nature of the current development
prooess which aggravates the challcnge. I am particularly concerned about five of these
problems.

Deforestation

I do not think it is honest to present all deforestation as an environmental disaster. There
are examplcs in this region where conversion o[ forests to well-managed agricultural lands
are perfectly acceptable. Reality suggcsts that we are going to see some further
dcforestation and the priority for governments would therelbre be to steer this in the
direction of sustainable cropping systems while halting any further destructive
dcforestation. These forests are valuable rescrvoirs for biological diversity, are essential to
regulate water flow and local climate, and protect the soil lrom erosion. lnoking beyond
the next decade, my prediction is that indigenous lorests of any reasonable size will then
be conccntrated in the more rugged and uncultivatable mountains and tracts of sparsely
populated lowlands where the soils arc poor. We may not like that pattern, but it is the
one our descendants will have to livc with.

The expected increase in deforestation and forest degradation during the next decade or
so will inevitahly result in a corresponding increase in the frequency and intensity of flash
floods (on high islands) and water shortages. and further impoverishment of our soils.
These are the conditions that future gcncrations (which will probably double the present
population in the next decade) will have to face up to. The end result should be very
obvious: social upheavals will be widcspread as more people compcte for limited
resources, as is already occurring in faminc-stricken states of Africa.

We might bc able to stop large-scale dcftrrestation, but I honestly do not think we can stop
land-clearing by subsistencc larmcrs who arc collectivcly responsiblc for the loss of
significant arcas of virgin lorests evcry year. A fcw countries have embarked on large-
scalc relbrestation projects to rehabilitatc loggcd areas. Howevcr. these elforts lag far
behind deforestation and are usually characteriscd by lack of government support and
resources. Hence, it is expected that dclorcstation will continuc to be a major problem for
most Pacific Island countries.

Loss of biological diversity

Another problem for the South Pacific countrics is the continuing loss of the region's
biological diversity. The South Pacific is bound to lose a signilicant number of species of
fauna and flora as a consequence of the deveklpment process driven by the imperatives o[
our human needs. My prediction is a logical conclusion because, as I have said, I do not
think it will be possible to stop dcforestation. About half the spccics bclieved to exist on
earth arc insects and other small organisms living in the canopies o[ the forests. A
significant number of such species is hound to bccome extinct if thc frlrests are cleared.
The question we havc to ask oursclvcs, and it is one that some conservationists
understandably shirk. is whethe r thcsc losses will matter. My own answer is: "Yes, they do
matter, especially to thosc who can allbrd to carc, hut we must not overscll the disaster."
They matter if you believe that this rich diversity of lit-c maintains the equilibrium of
nature and the cnvironment in ways wc still do not lully understand, and that reducing its
diversity brings risks we do not comprehcnd.
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The losscs also mattcr hccause thcre may be many species and gcn<ltypes in the wild of
considerahle potcntial direct value to humanity and which may provide the genctic basis
for evolution that will rcspond to luturc changcs. A United Nations study estimated the
totalvalue ofimportsofmedicinalplantsinlglt0at$US550million. Thatfigurehasrisen
to some $US40 billion a ycar. Approximate ly 40 per cent o[ thc world's drugs come from
wild sourccs, or are synthcsiscd from wild dcrivativcs. A plant lrom Wcstcrn Samoa is said
to bc showing potential as a curc for AIDS. I am sure that many wild plants of the Pacific
which havc bcen uscd as traditional mcdicines in the past could providc cures for the many
ailments which are now affccting our young populations- But unlcss the losses to our
biological diversity are curbed, we may ncver be able to benefit lir:m thcse resources.
Comparcd with other countries of thc world, many of our islands may be considered as
extremely impoverishcd in tcrms of thcir biota. yct I think we would regard the m as ablc to
maintain cssential ecological functions. I am not suggcsting that somc loss of biological
diversity will inevitably bring collapse. 'fhc problcm is that we do not know how much loss,
and of what kind, is tolcrahle. That is onc o[ thc real challcnges to scicnce today.

Pollution

Pollution is alrcady occurring in most <lf <lur islands and will continue to influence the
quality oF the environment that we livc in lbr the next l'ew years. The pollution o[ our
water supply systems from soil crosion. unrcgulatcd use o[ pcsticides, waste disposal,
domestic animals and so on is extrcmcly important and should concern us greatly. Thc
roots o[ thcsc problems can hc eliminatcd il'thcre is a political and popular will to change.
My guess is that in the next few years. our aspirations lor a bctter material lifestyle will
remain, if not increase. More and morc cars will bc importcd. morc and more people will
want to live in air-conditioncd homes as tcmpcrature riscs. and more and more rcsources
will be cxtractcd from our lands and watcrs. Disposal of solitl wastc on small islands will
continue to bc a problem and landtllls will incrcasingly bccome a popular option, not only
as a means of getting rid of waste. but also as a means of creating land. Pollution from
chemicals may already be a major problcm for many of our small island countries.
Polychlorinated hiphenyls (PCBs) and other persistent chlorinated organic substances may
bc widely disperscd in thc ocean and thc biological food chain though we do not seem t()
know much ahout thcir prescnce. let alonc thcir potential impact on the environment.

Climate change

Because of the greenhouse gases alrcady emittcd into the atmospherc, thcre is reason to
believe that by thc year 2030, the world as a whole will bc bctwcen one and two degrees
centigrade warmer than it is now. We can then expect the wet arcas to get wetter, dry
areas may get drier and the vigour and ticquency of storms may increase. Sea level may
rise l0 to 20 cm - and that is assuming that measures now being proposed to curb the
release of greenhouse gases will be put in placc by the industrial world in the next decade-
However, if they are not, then the world could be between two and four degrees
centigrade warmer, and sea level may risc 20 to 40 cm. This would pose very severe risks
to populations and developments in the region's low-lflng areas.

Most of the population in the South Paci{'ic region is found around the coastal areas. A
rise in sea levels would seriously affect most o[ these areas, displacing thousands of people
and communities. Even inland, climate change would threaten the accepted way of life of
many people. [:nd boundary disputes would increase as people from low-lying areas
began to claim rights to higher ground. More forests would be cleared to settle
environmental refugees from coastal areas and many other problems will result.

An increase in temperature of between one and four degrees centigrade will make life in
many of our tropical islands intolerable, unless the provision of air-conditioned homes was
considered an option. But such an option will be disastrous for our island economies, and
it is unlikely therefore that this will be favoured by our governments. Increasing
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temperatures could also affect agriculture, which is the mainstay for most island
economies. This could subsequently result in a change to our traditional diet and have
severe social implications.

The low-lying atolls of the region will feel the most severe impact of climate change, not
only from the expected rises in sea levels, but also from the impact of natural disasters
such as cyclones which are becoming a common occurrence in the tropical Pacific.
Temperature changes may well prove lcss important than the alteration in rainflall. The
disrupticln o[ natural systems would be aggravated because the shifts in limits of tolerance
could well occur far faster than species of trees and other dominant plants can keep up
with by natural dispersion. The fact o[ the matter is that we do not know how the living
systems will respond to climate change. Finding out is a major challenge which is only now
being taken up by science.

Destnrction of coastal arcas

The dcstruction of coastal areas is a function of both the high population density and
harmful resource harvesting activities. Overcrowding, sand mining, excavation and
dynamiting are some of the common prohlems found all over the Pacific. Whilst
dynamiting for fish is on the decline in many countries, sand mining is expected to increase
as more and more people need to be housed and as old homes are rebuilt after
destruction by major natural disasters. The destruction of the coastal areas has rqsulted in
the erosion of the land and the pollution of coastal waters. This affccts the fisheries upon
which these same communities are dependent. Coral reefs have been badly affected by
fish poisoning and dynamiting. waste disposal and other harmful tishing practices. A
decline in lish catches has been reported from many countries of the region and the
widespread effect of the crown o[ thorns is a very serious prohlcm lor many island
countries.

Since the coastal areas are where most pcople live and are both the focus of subsistence
and commercial agriculture and fisherics, and the target of most economic developments,
they are understandably the most stresscd of island ecosystems. This combination of
factors is resulting in the dcstruction of coastal habitats, the degradation of the biological
diversity thc-y support, the over-exploitation of natural resources and growing conllicts in
coastal resource use. In addition, coastal marine areas now face the thrcat of sea levcl rise
due to globalwarming.

The causes of the pmblems

The concerns and problems o[ the South Pacific environment will take many years to
rectify, if they can be rcclificd at all. Thc causes of these problcms are not so easy to
prevent. kt me make my point by discussing two of these causes.

(l) Incrcasing population

We are probably all familiar with the graph of human population growth and the
dramatic acceleration which has takcn the world's population from around one
billion people in 18CX) through to two billion in 19ff), to over 5.2 biltion today. The
Pacific Islands face an ever-incrcasing population growth as almost half the
population is still under reproductive age. In the next 30-40 years, most of those
undcr l6 will still be alive, and thcy will bave children aged mostly 10 to 35, some
of whom will themselves have children. Family planning has been introduced in
some countries, but realism indicates that people will not cut their family size to
two. It will obviously require an immense change in attitude for this to happen in
the next several decades.

Today's population explosion is a tribute to mcdical skill which has so greatly
increased the average life expcctancy for many of our societies. This advance



22

(2)

could clearly continue, provided that ncw diseases do not appear suddcnly to
exploit the wonderful habitat presentcd to thcm by so much relatively uniform
human tissue- My own guess is that new diseases will indeed appear because the
ecological nichc is there for rapidly cvolving organisms which are likcly to exploit
the particular means of spread providcd by various human bchaviours, just as

acquired immune deficienry syndrome (AIDS) has exploited sexualbehaviour and
thc unique human habit of transf-erring bknd lrom person to person - a parasitc's
dream. However, I do not bclicvc that new diseases will limit the growth of human
numbcrs, especially because I havc faith in the resilience of medicine.

So, as our populations grow with the hclp of medicine and dcvclopment, more and
more people will come up against environmental limitations, and real threats to
the peace and stability of countries and communities are likely to arise. People are
not going to sit still while starving. If they really run out o[ environmental
rcsources regularly over signiticant areas, they will likely seek to migrate, and
traditional boundaries or governments are unlikely to dcter them. The only
alternative is to accclcrate programmes of sustainable dcvelopment that meet
human needs and, at the samc timc, provide the means and the incentive for
stabilising human numbcrs. kt me say quite clearly that this will require a major
change in attitude and a political recognition that population pressure is a genuinc
and urgcnt problem, something that a large number of Pacilic Island pcople are at
prescnt reluctant to lace up to.

Emsion of customary lows

Customary sanctions under traditional laws used to be an effective force in
maintaining standards of local bchaviour against the environment. These
sanctions, depending on the severity of the offence, included being killed; being set
adrift in a canoe; banishment from thc community: deprivation o[ certain rights;
physical beatings; or having onc's house, crops, or othcr possessions seized or
destroyed. Unlbrtunatcly, in many of our societics today, these customary
sanctions of the traditional socictics are being questioned. Customary sanctions
are no longer sufficicntly cohcsivc or unilbrmly belicved in to be effcctive. The
fear of supernatural retribution and punishmcnt bringing about illness, death, or
misfortune not only to the offcnder but to a kin group or community, which used
to be so effective in controlling people's behaviour, can no longer be effectively
used in preventing environmentally dcstructive bchaviour.

The seemingly harsh sanctions brought ahout by customary laws are already
eroding and will no doubt continue to lose their hold on people's behaviour.
Sanctions likely to be acceptable today, and in the future, are those of public
apology; the offer of material goods or food for distribution to those who have
been wronged, or the undertaking of non-paid work for the aggrieved party or
community. But even these will probably need modification in order to be
effective in the coming years. Regardless of the fiorms. these sanctions will
probably find application in the protection of the environment in the future, but
first Pacific Island governments and people must act to ensure that these sanctions
and laws are not lost altogether.

I expect that the few natural resour@s that this region will control over the next
decade will be concentrated in thc rural areas, where government control will be
least effective as a direct result of lack of manpower and the high cost of setting up
administrative centres in the rural areas. Thus traditional law and sanctions of the
past provide an invaluable alternative to the written law. Governments will do well
to consider according such sanctions and other traditional protective measures the
official recognition they deserve in the legal system, if those who are going to be
responsible for the proper use and management of the region's natural resources
and environment are to be entrusted with this difficult responsibility.



23

Conclusion

To sketch the environmental concerns of a large region in just one session is not easy, and
some people here may disagree with what I have said. Well and good, lor above all else,
these matters need the widest debate. But let me leave this audience with a few
concluding words to try to clariff these matters.

Firstly, the environmental trends of today point to severe problems and concerns for
tomorrow, with an increasing number of people having to rely on a rapidly shrinking
resource base. It is now time for our governments to recognise that a move towards a
balance between population and development is a valuable, indeed essential, investment
in the future prosperity of this region. Experience in China suggests that it is difficult even
for an authoritarian and determined state to bring population growth under control. Very
few countries in this region have population policies and those which do are faced with
great difficulties in implementing them.

What this region does about its environment and the lifestyle of its people is inextricably
linked with what is happening in othcr parts of the world. We can no longer think of the
Pacific without also thinking about our global contcxt- What we consume tomorrow is
going to be influenced by what is available cheaply on the international market. It is not
possible for a handful of small countries to address the eflccts of and to stop climate
change if the industrial nations do not lend their support, not only in funding remedial
actions. but also in reducing their emissions of greenhouses gases.

Finally. what we as a region can do to address our environmental concerns will depend on
how we perceive the environment. Our understanding of the environment must pervade
all sectors of our community, and this must bring about genuine changes to public
information and education, the adoption and use of standards that improve the
environmental compatibility of development and manufactured products, the
encouragement of wise practices such as energy conservation. the discouragement of
advertising that encourages wastcful overconsumption, and other combinations of
information, regulation, and incentives to give the consumer a better future while not
losing the amenities of today. Unless the present populations are brought under control,
and are helped, guided and advised to alter their behaviour towards the environment, the
concerns I have outlined in this paper will not only continue but increase in proportion.
This will make them unmanageable lor future generations of the region.
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5. ETIVIRONMENT AND HEALTH: TOWARDS A STRATEGIC ALLIANCE

SitalekiA Finau

Environment and health have been dcbatcd and analysed at various levels. The first, and
one which has received much acadcmic attcntion. is the study of the relationship between
the cpidemiological state of a socicty and its lcvel of environmental degradation. What
can be seen here is the threat and gcneration of diseases due to pollution, pesticides,
erosion. radioactivity, dcforestation, climate change, deplction of the ozone layer,
elimination of species and unhealthy working conditions.

The second lcvel of analysis is the effects of health and environmcnt policies upon the
economy. Hcalth has been naively declarcd by economists like Milton Friedman to be one
of the principal causes of poverty. Rccent cxperiences have rclegated health to an
investmcnt in human capital togethcr with other social services like education. At this
levcl of analysis, environmental policics have had similar conliontations as that which
arose bctwecn thc need to conserve and hawest the fruits o[ naturc for the bencfit of a

given gcneration with thcir resultant short and long term efficcts. At thc individual lcvel,
thc analysis has been bascd on the prcmisc that "trees are lor peoplc and that people are
not lbr trees".

The third lcvel of analysis has been brought to our attcntion by the stark realities of the
contemporary world situation. To undcrstand it involvcs an integrated approach to the
study of social sciences, political conccpts, the state's role, the various structures of social
participation, traditional and cultural practices, and customary laws. At this level, health
and environment issuqs have again bccn shown to be dcpendent on personal bchaviours
and lifestylcs dictated by government cconomic policies, rathcr than social policies, with
inexorable links to inequitable distribution <l[ resources and power.

At each levcl, the link between hcalth and cnvironmcnt is no longer a point of contention.
It is also becoming obvious that the main rcason fcr people's concern with environment is
the balance betwcen the quality of lilc and the quality of the environment of the planet, or
the impact on the health of thosc who live and will live on this planet. The challenge is to
strike the propcr balance between the bcnelits of economic actions and the level of
environmental damage, in ordcr to havc a minimal adverse impact on pcoplc's health.
Unfortunately immense disparitics cxist. because dcveloping countrics, including those in
the Paci{ic, are pressed by dcbts and serious survival needs. Oflen they search for quick
fixes. Under such conditions, national long term solutions are not politically expedient.

This paper will examine the common grounds for health and environment upon which a
mutually bcneficial strategic alliance may be formed. The essence of such an alliance is
born more from inherent similarity than force of necessity. In order to develop
appropriate legislation, they must not be exclusive but inclusive of each other's economic,
scientific and social contexts. Health and environment legislation need each other to
coherently address the balancc of individual and collective responsibility for quality of life
and the environment of the planet.

Health, envimnment and development

Health is a state of social, mental, physical and spiritual wellbeing, not just absence o[
disease and infirmity. It is a state akin to satisfaction and happiness. A developmentally-
oriented perspective makes health a state of well-being enabling people to fulfil their
obligations to society without compromising the ability of others to do so. Often the
mention of health conjures up hospitals, diseascs, doctors and nurses in bloody situations,
and lately, soap opera heroes. This has also been reflected in the development plans
throughout the Pacific with heavy spending on body repair shops (hospitals), ministries o[
disease. and industries of death. In order for health and environment links to be
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incorporated into legislation, health as a resource and a state of well-being, rather than as
a state of disrepair, must be the focus.

Health is an essential part of the quality of life, which is the overall goal of development.
It is at the base of all economic activities and development processes. It is integral to the
state of well-being that people must possess to realise their full human potential and
derive satisfaction from their lives. The protection and improvement of health must
therefore be a central objective in all development strategies. Health is part of
development in the same way as the environment is part of development. It has to be
integrated into development policy with the same constant concern and attention as has
been shown in relation to the environment.

The capacity to develop is dependent on people's health in order to produce and enjoy the
fruits of their productivity. Therefore a healthy environment and development are
intimately linked through:

* health as an objective of devclopment and environment ventures;

* development capacity being dependent on thc health of the workforce;

* utilisation, appreciation and enjoyment of the environment and wealth being
dependent on the state of wellbeing of populations.

The achievement of appropriate health objectivcs is therefore an important measure of
the effectiveness of environmental activities and of devclopment stratcgies. The
outmoded view is that the health sector is a wclfare sector.

Good health is an investment in human capital and therefrrre a rcsource. Similarly disease
and poor health in a scrciety is a dcpletion of resources that needs to be deducted from any
growth curve of the GNP.

It is increasingly obvious that dcvelopment, the promotion of health and the rational
utilisation of resources go hand in hand. Only if development is correctly oriented to take
account not only of material, but also of socio-cultural needs, will it be possible to restrain
population growth and promote a way of lifc that is more economical with natural
rcsources. In both environmental and health areas, the emphasis of economic analpis
should be oriented towards an improved understanding of underlying causes, and an
assessment of the feasibility of alternative policy intervention in areas normally considered
to be outsidc the purview of environmental and health agencies.

Environment and health agencies have traditionally been poor relations of other
government departments, especially the ministrics of finance. This has been mainly due to
their inability to use the tools of econom ic analysis to make thcir case. Although there is
general awareness that environment and hcalth problems are by-products o[development
policies, investments in analytical et-fort to trace through the chain of causality which
would facilitate the influencing of those policies have been rare. Improved understanding
of the overall policy context within which cnvironment and hcalth status are determined,
and an ability to articulate concerns at the highest lcvels of economic policy making, are
indispensable if rapid progress in thesc two areas is to bc achicved.

Social and health concems in the Pacific

Long before anyone else in the Pacific. health professionalswerc stressing the importance
of the environment as a vital element in human wealth and health- Even in ancient
Greece, Hippocrates discussed health and environment in his treatise Air, Iiloters and
Places, and it was the same concern lirr the environment that lcd to el'lorts to control
major epidcmics. In thc 19th ccntury. the hygicnists' movcmcnt lcd to environmental
measures such as good water supply and sanitation that had considcrablc impact on life
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(2)

(3)

(4)

expectancy. In the 20th century, the role of the environment in health was neglectcd due
to advances in biology and technolory. focussing on curative medicine. However, since the
1970s, its importance has been rediscovercd and hcalth promotion, prevention and
protection have allbecn perceived as major clemcnts to bc taken account of in health and
environment policies. There is no doubt that long after the environmental issues have
ceased to be fashionable, the health workers will still be chipping away at the
environmental factors important to thc quality o[ life of Pacific populations.

At present, thc health needs of thc Pacific communities outstrip resources. This. like
cnvironment issucs, is going to bring hcalth issues, in their hr<ladest sense, onto the
political agcnda. The important concerns in thc Pacific are:

(1) Changing patterns of disease Chronic degenerative discases (e.g. heart discase,
diabetes. cancer, etc) have bcen added to the still unresolvcd burdens of inlectious
discascs. These are due to both dcmographic and epidemiological changcs.
Decreasing fcrtility and mortality will incrcase thc proportion o[ clderly people,
typc of hcalth scwice, nced lclr srxial scrviccs. and cf'fccts of environmental
intcrventions.

lropulation gmwth: Some of thc lirstcst growing populations (3-4o/o) are in the
Pacific. The dcmand for serviccs and consequent cll'ects on environment nced to
be reconcilcd.

Population movement: This includcs hoth deliherate rcsettlcment and ad-hoc
migration. Both directly and indirectly afl'ect hcalth and the environment.

l'uld and nutrition: These arc problcmatic at both thc production and distribution
lcvcl. The divcrsity and quality of lbod crcps should bc expandcd to meet
nutritional nceds, especially on atoll islands. Somc countries produce enough
quantity and quality, hut it is not availablc whcre and when nccdcd. Therelirrc the
nutritional paradox ol'ovcr-nutrition and under-nutrition can exist in thc same
lamily. community and country. A program in biodiversity conservation
incorp<lrating food availability would contribute to thc rcsolution of thcse
prohlcms.

Mosquito-borne diseases: Thcsc includc malaria, dcngue and filariasis. The use ol
insecticidc, clearing of forcsts. irrigation and other control methods affect thcse
vectors. Therclrrre a balance bctwcen cnvironmental and health concerns needs
to be struck.

Other infectious diseases: Thc addition of AIDS and STDs to TB, Typhoid,
Cholcra and parasitic diseascs thrcatcns productivity. The approach to thcse
diseases lies in the manipulation o[ bot.h social and physical environments.

Envimnmentsl health: Water supply, waste disposal, basic sanitation and personal
hygiene are still thc most important cnvironmental hcalth issues lbr more than
SOVo o[ Pacific populations. Thcre are also othcr problcms such as injurics,
poisoning and occupational diseascs.

Ilealth service orientation and trnditional medicine: The realisation of the need to
empower communities to control thcir health has led to the Primary Health Care
approach. This addresses the need to provide health care that is scientifically
sound and acceptable to communities at a price they can afford. This approach
encourages community participation at all levels. Using methods that are
acceptable and culturally appropriate may be useful for addressing environmental
issues. A program in biodivcrsity should incorporate the cultivation of medicinal
plants.

(s)

(6)

(7)

(8)
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(9) Health informstion: The quality and quantity must be at a level to monitor
changes in the quality of life and the elfects of intervening factors. Inasmuch as
research is an important factor in the definition of a reality, Pacific Islanders must
be able to control research design, data collection and analpis if Pacifically
appropriate information is to be used for designing the future. The legislation on
rights to information and confrrdentiality, either personal. com-munity or
government, has yet to be developcd.

(10) Non'Communicsble Diseascs (NCDs): These are lifestyle diseases that are largely
due to ecological and economic factors such as diet, disposable income, Eti-
Appropriate questions to raise in conjunction with lifestyle include those related to
individual and collective responsibility for given life situations. Are lifesgles a
function o-f- personal- choice or physical and social environments? Addressing
questions like this will force links between NCDs and the environment. For
example, an encouragement of exercise will lead directly to a decrease in energy
use as well as the creation of a culture of manual work rather than mechanisation.
Such mutually enhancing tangential approaches will enhance both health and
environment.

Conclusion

The process of change is in motion. Change does not necessarily lead to degradation.
However, the direction and speed of change are the major contributing factorJ to social
and cultural deteriorations. These, in turn, lead to health and environmdntal threats. The
Pacific has choices of stopping, reversing or deflecting change. These are choices to be
made at community leye! The adverse ex-periences from top-down decisions (e.g.
structural adjustments of global economy. profcssional control o[ health, state control Jf
industries, etc)-spells caution to the development of legislation based on professional and
consultant world views, without proper community participation.

It is a function of professionals and consultants to critically provide adequate information
to communities so they-can make informed choices. The experiences from primary health
care are a useful basis for an approach to developing community-based legistation on the
environment. Like health, this is an area fraught with behavioural faciors and social
nuances that the communities themselves know best. Therefore, appropriate assessments
must be the basis for developTelt of legislation that reflects- iultures. An impact
assessment of policies and legislation will also be of assistance in managing inheient
change. These are fundamental requirements since value judgement is the cornlrstone o[
transition from science to legislation and making choices, especially on debatable issues
like climate change and sea-level rise.

In line with the dictum of Schumacher that "Mistakes are unavoidable, therefore thev
should be kept small and reversible". the Pacific Islands should identi$ highly vulnerabli
groups.for community-based environment initiatives. The conditions of vulnerability that
recur. in such groups. albeit in varying combinations. include: poor health, laik of
lunctional literary, low productivity and income earning capacity, and powerlessness and
incapacity to gain acoess and control over resources. These conditions of vulnerabilitv are
found in many Pacjfic communities. Addressing them will also deal with the question of
appropriate uses of the environment.

It will be unacceptable, now that protection of health and the environment have been
recognised as crucial to sustainable development, if this partnership is not at the centre of
the debate on humanism for the 21st century. From this perspective, three types of action
are needed:

(1) Scientificwork in the Pacific to obtain reliable knowledge in order to understand
the interaction between human activity, the quality of different human
environments and the health of populations;
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(2) Rational mncentration to ens:tre that deeision-makers and ussrs at all lanels are
aesociated with decisions and the irnptementation of decisions;

C) Universal prornotion of the princip.les of interna,tional solida ity and eqrrrity in
order to reipond to he.alth and envjionrnent proo-lems that can only be resolved if
they are tackled at the global lwelr

It is oibvious'that health and envhrouurent share €ommon goals and slrategies by viitue of
ttreir similaritie. It is also a logisticalltr necessary alliance for erwironrneql which needs
the oomrnunity-based network lhat health has established. llealth, on thc other hand,
needs the auirent clout that the environment lobby has. The fact that heatth and
erivironmerrt are poor cou$inf gives thern the blood ties ts jointly'wage a battle for the
hurnan race. It is the crinception of a new paradigm and lhe implernentadon of a ne\r
hwnanisrn where people matter.
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6: INTERNATIONAL ET.IYIRONMENTAL LAW WITH PARTICUI,AR
REFERENCE TO THE PACIFIC REGION

Lothar Giindling

Introduction

International cooperation is essential to environmental protection. Pollution does not
stop at political boundaries; it reaches into the territories of other States and into the
global commons. Therefore, States must get together and take joint action if they really
want to address and solve environmental problems. There are also other - and sometimes
stronger - motivations for such international cooperation; environmental poliry is an
economic factor which affects and intluences competition between companies and nations.
This is why countries need to harmonise their actions instead of pursuing their own
separate policies.

Thereflore, environmental law is to a considerable extent international law. States have
concluded hundreds of global, regional and bilateral agreements. International
organisations have taken many important decisions, which are binding upon their
members. International instruments concern a broad variety of matters ranging from air
pollution, fresh water and oceans, wild flora and fauna to general issues such as
harmonising environmental impact assessment procedures or freedom of information
provNlons.

I will deal with the following basic issues of international environmental law:

* what is international environmental law?

* *hy do we need international law?

* what is the prcredure for creating international environmental law and what
makes this procedure so lengthy and difficult?

* how do we ensure compliance with international obligations?

The paper concludes with some thoughts on the present state of international
environmental law.

Whst is International Envimnment Law?

International cooperation takes place within international organisations and diplomatic
meetings and conferences. Actions taken by States are not always legally binding. At the
end of their meetings, they often adopt declarations, action plans, recommendations or
other instruments of only a political nature. These instruments are important and
relevant from a lcgal point of view. They are, however, not binding as such.

International environmental law consists, first of all and most importantly, of the very
many international convenlions, treatics and agreemenrs which States have adopted at all
levels - globally, regionally and bilaterally. Hundreds of multilateral treaties have been
concluded over the last 25 years or so. Although covering an extremely broad range of
issues they do not cover all issues, and not all existing treaties are effectively implemented
and enforced. The number of treaties may be impressive, but looking at the reality of
environmental degradation all over the world one has to recognise we cannot yet relax.

Internationaf lawyers agree that beyond treaty law there are rules of international
customary law and a few general principlcs of law which apply to environment protection
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and conservation. A rule of customary law has to be complied with by all States, even
without explicit consent. A rule however, in order to be binding under international
customary laws, has to reflect a common practice of the States, and it has to be accepted
by the States as legally binding. These are difficult criteria, and it is no wonder that
international customary law is an extremely controversial matter. lawyers disagree on
how to apply the above criteria in practice; consequently there is little consensus on which
rules have to be considered as rules of international customary law binding all States.
Among the rules which one can probably consider accepted in international customary law
are the following: States are under the obligation not to damage the environment of their
neighbours; States have to inform, and consult with, their neighbours about actual and
potential transboundary environmental impacts; States have to share their common
resources equitably; States have the obligation to protect the global commons and use
their resources on a sustainable basis. One may add to these general obligations the
principle of responsibility for transboundary environmental damage.

Even if there is a consensus about the existencc of a rule, its application may raise difficult
questions. This is not surprising given the generality of the rules which leaves much room
for interpretation and controversy.

Principles of law are those legal principles which are recognised in major legal systems of
the world. This is not exactly the language of Article 38 of the Statute of the International
Court of Justice which speaks of the "general principles of law recognised by civilised
peoples'. This language however, is oftcn fclt to be discriminatory, and I understand
these feelings. In the context of environment protection, relcrence is otten made to the
principle o[ good neighbourliness; to thc basic rule of acting in good faith, or to the
prohibition of the abuse of rights. What I said about customary law is probably also
applicable to the general principles o[ law: even if these are recognised, their practical
value for the solution of environmental problems remains marginal. Like the customary
rules. they should be seen as guiding principles for the development of international
environmental law which has to bc laid down in agreements betwecn States.

A word should be added on the non-legnl instntments, which are often referred to as "soft
lawn to indicate that they are not legally binding as such, although not irrelevant from the
legal point of view. These non-legal instruments - action plans, principles, declarations,
recommendations, codes of conduct, recognised practices, etc. - are quite widespread in
intcrnational practice. They may be important to lawyers for at least two reasons. First,
they may contain binding legal principlcs and rules; often "soft law" instruments combine
legal and non-legal rules. Examples are the Rio Declaration on Environment and
Development of 1992, the principles adopted hy the Brundtland Commission 1987 or the
World Chorter for Noture 7982. Second, the instruments may be considered as evidence of
the consensus among States which is required for the recognition o[ a rulc in customary
law. One has to be cautious, however. because States choose these instruments very
carefully. If they explicitly choose a non-legal instrument. the case cannot be seen as

evidence of a law-creating consensus.

Why do we need Internntional l*aw?

Environmental protection is an international problem which can only be solved by the
cooperation of States. Everyone probably agrees on that statement. Most obvious are
the ecological consideratians. Pollution d<rcs not respect national boundaries; it may
damage or threaten the environment and the people in neighbouring countries. Air
pollution is not only a transboundary issue between two States; it changes the atmosphere
of this planet, destroys the ozone layer. leads - as far as we know - to global climate
changes and thus threatens humanity and all life on earth. The use of resources in one
country may have an impact on othcr countries. The use of a transboundary watercourse
in an up-stream country may negatively al'fect the use(s) of the same watercourse in the
down-stream country (or countries). Thc use of forest resources in one country or region
may directly and indirectly influence the globalclimate. The destruction of ecosystems or
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habitats may lead to losses of species which could constitute a great potential for food or
medicine. This is not to say that there is a lcgal obligation lor States to negotiate and
concludc agreements. However, it demonstratcs that thcre are common concerns and a

lot of good reasons to do so.

Transboundary effects and ecological dependencies are not the only driving forces behind
international cnvironmental law. Areas outsfule national jurirdiction such as the oceans,
Antarctica, or outer space - usually referred to as the "global commons" - necd to he
protectcd and this can be done only through intcrnational agreemcnts. Protection of the
marine environment is of particular relevance here and consequently, the conventions on
the marine environment and its resources constitute a major body of international
environmental law.

However, just as important as ecological and jurisdictional reasons ate economic facton.
Intcrnational trade not only providcs benefits. it also lcads to environmental problems.
Hazardous substances and wastes are shipped world-wide, reaching countries which may
not havc either the capacity or thc political will to regulate thc use or handling of such
substances as strictly as they should. International markcting of goods requiring safcty
regulations should, lor reasons of fair compctition, be hascd on common standards.
Similarly it can be argued that production standards should also be harmonised to give all
competitors the same chances in the world market.

There is no doubt that these economic lactors are quite strong - sometimes they may even
bc stronger than any environmental considcrati<lns. They may be particularly important
in a regional context where interstate tradc is vcry intensivc. This is thc case for example,
in Western Europe, where the European C.ommunitics had to introduce a common
environmental poliry for the purpose of ensuring fair competition between the member
States and their companies. Thcre is nothing to criticise here as long as the common
environmental policy does not lead to a watering-down of the environmcntal
requiremcnts. There is however a risk o[ this because of the natural interest o[ business to
conform to requirements at the lowest cost. Thcrefore, common environmental policies
motivated by trade considerations need to be watched carefully.

Pmblems of Trtaty-Making (1): Actors

I should like to come back to treatics as the major source of international environmental
law. Treaties are negotiated by governments cither at intergovernmental conl-erences or -
morc often - within intemational otganlsation,s- Today a broad range o[ international
organisations dcal with environmental mattcrs at both regional and global level- Most
important in this context is the United Nations Environment Programmc (UNEP) within
which major intcrnational agreemcnts werc negotiated. I refer here to the Ozone Layer
Treaty and Protocol (Vienna 1985; Montreal 1987), Lhe Basel Conventinn (1987) or the
Biodivenity Com,ention signed at Rio in Junc 1992. On the other hand. there may be
cases where States prefer to negotiatc an agreement in a specilically convened diplomatic
conference. This happencd with the Climate Change Convention which was negotiatcd
within an IntergovernmentalNegotiating Committee. Similarly. the proposed agreement
on desertification will be prepared by an Intergovernmental Negotiating Committee
established specifically for that purpose.

International organisations providing conference facilities and specialised staff can speed
up the international law-making process. However, the major actors remain the
negotiating States: nothing can be achicvcd without or against their political will.
Governments determine the pace of negotiations, the issues discusscd and the decisions
taken. These purely governmental proccsses arc often criticised as bcing too lengthy,
bureaucratic and compromise-oriented- Governments, it is said, tend to presewe the
political status quo and are much morc receptive to economic considerations than to
ecological arguments. Therefore, it is often proposed to open up international
negotiations to non-governmental actors, particularly environmental groups. Sometimes
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it is even suggested that they should be given the right to vote. Although the latter is
probably too far-reaching to be acceptable, the general idea of opening-up the negotiating
processes is a valid one. Non-governmental organisations should be given acoess as
observers to international law-making conferenoes, and they should have the right to
speak. Experience in recent years has been encouraging, particularly throughout the
UNCED process and during the Rio Summit. It is to be hoped that this development
continues and that NGOs become regular actors in environmental diplomacy. NGOs
offer a particular expertise in environmental issues and a have a particular interest in
achieving results. Both the expertise and the commitment of NGOs therefore, should be
used to a greater extent than they have been in the past.

Irt me raise another point in this context. International conferences and negotiating
meetings are increasing in number. whether from the rise in environmental problems,
from growing awareness, or because problems have become so pressing that governments
simply have to take action. Often the adoption of an agreement marks the beginning of a
permanent negotiating process because the agreement is only the first step and other
more speci{ic measures must follow, implying an ongoing negotiating prcrcess. This poses
problems for many countries, particularly those dcveloping countries which lack tbe
personal and financial resources to attend the numerous international mcetings. It is
obvious that these countries need financial and technical assistance. Thev also necd more
personnel to attend such meetings and this implies an increase in iraining in both
negotiating skills and in subject matters o[ intcrnational concern. The magic word here is
funding. Whenever negotiations take place within international organisations or concern
the implcmentation of instruments within a conventional framework, lunding should be
provided to developing countries to enable them to participate on an equal basis in the
international law-making process. Equal participation is a requirement of the principle of
sovereign equality. States should rcalise this and find the politicalwill to act accordingly.

Pmblems of Trcaty-Making (2): Techniques

As stated above, there are no alternatives to international agreements. However, treaty-
making is a lengthy process; the results are often poor, and these poor results are often
badly implemented. Are there any means to cure this situation?

L^aw-makers - international organisations and governments - begin to learn from
experience and to develop techniques which keep both the negotiating process going and
increase its pace. Whenever it is difllcult to start negotiations or to agree on binding rules
it is possible tjrst to adopt a non-legal inslntment, e.g. a political action plan or a set of
principles. Such an instrument constitutes a preliminary understanding between the
States conccrned: even if not legally binding it provides some incentive to comply with it,
particularly if public opinion insists that States do so. Also it keeps up the momentum for
negotiations and may be a source of inspiration.

Another technique which can overcome political difficulties is the framework convention
approach. We increasingly observe. particularly at the global level. that States agree first
on a firamework convention which provides lbr principles and sets up machinery to
develop the more specific actions to bc taken. This technique was used in UNEP's
Regional Seas Programme starting in 1976, in the 1979 Europeon Economic Community
Geneva Convention on Long-Range Transbou.ndnry Air Pollution and the Ozone Layer
instruments (1985 Vienna; 1987 Montreal). It was also used in the Climote Change and
Bidiversity Conventions signed in Rio. The idea alwap is to build a general consensus on
the solution of a prohlem and to start a (permanent) negotiating prcrcess to work out the
detailed instruments, often called "protoc{)Is".

The 1987 Montreal Protocol on Substonces whirh Deplete the Ozone Layer provides another
example fcrr a flexible technique in trcaty-making. This treaty adopted a plan and time-
schedule for the reduction of production and consumption of the substances concerned
and, at the same time, required the partics to renegotiate and tighten up the plan and
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time-schedule. We all know that this approach worked fairly well and that it has been
possible to modify the rules originally agrccd on in Montreal.

One should, however, be balanced and also outline the problems of these flexiblc treaty-
making techniques. From a legalpoint of view it is important to note that the framewoik
convention approach creatcs a pluraliry of regimes. The framework convention and thc
implemcnting instruments ("protocols") are separate treatics; the parties may be diffcrcnt
groups of States. States may adhcre to thc framework convcntion but not to the
protocols. If there are several protcrcols, as with the "Montreal Systcm", some States may
adhere to the original agrcements while others may decidc to he bound by thc latcr ones.
In other words, the framework convention approach leads to several conventional sptems
and thus to a complex legalsituation.

From a more political perspective one may objcct that thcse so-callcd flcxible techniques
only result in postponing solutions and in institutionalising discussion. This is, no doubt, a
serious point; the step-by-step approach tends to promote compromise solutions and
indeed to delay thc "rcal actions". On the othcr hand. the process of negotiations is a
chance to influence decision-making and put pressure on the various actors involvcd.
NGOs in particular should use this opportunity instead of criticising agreements as hcing
too weak. Both international ccnperation and law-making is bascd on the conscnsus oT
governmcnts. What is needed is the potiticalwill to take o"ii,rn and tbr that, governments
need to he pushcd.

Ensuring Compliance

Co_mpliance with international environmental law is a much debatcd subject today. This
rcflects the experience that States often do not join intcrnational agrccments or; even if
they join, do not implement and enforce thcse at the national level. To international
lawyers this is not really surprising. In a consensus-oriented lcgal system, as a matter of
principle, one cannot force States to ratify or accede to international agreements, and
mechanisms to ensure compliance are limited. Even so, the debatc is uigently needed.
There may be waln and means within the existing system to improve compliance.-

Usually, conventions providc for reponing requirements, Partics are required to report at
regular intervals to the secretariats executing the conventions aboui implementation
measures. This is not a very strong mechanism. Internationalsecretariats have to rely on
wha^t governments report because often they do not have the resources or the right to
verifu the reports.

A number of proposals have been made 1o improve the reporting mechanisms. In
particular, it has been suggested that NGOs should be involved, They could be invited by
the secretariats to provide separate reports and/clr comment on the governmental reports.
Another proposal relates to the open and public discussion of the country reports at thc
regular meetings of the Parties. This could have two effects: first, it is an incentive lbr
governments to lulfil their obligations; second, it urges governments (and others) to
provide accurate reports. It has also been suggested, on a broader $cale, ihat a system of
international inspectors be introduced. While itrengthening the capacity of inteinational
secretariats it would however require the cxplicit consent o[ the Party concerned.

In addition to these mechanisms, there are the traditional diplomatic and judicial means
which Parties may avail themselves of vis-a-vis other Partics. The use oi these means
however is limited.

Particular legal issues are raised by those techniques which tend to achieve a broader or
even universal acceptance of international conventions. There is a recent trend to use
trade restrictions with regard to non-Parties in order to urge all States to become parties
to a convention. This raises questions of international treaty law which are hotly debated
today. I do not believe that there are clear answers to these questions on the basis of
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existing law. Probably GATT needs to be revised to provide some solution to the
problem.

Some concluding thoughts on the prcsent stete of International Envimnmentnl [.cw

During the last 25 years we have experienced mnsiderable activity in international
environmental law-making, yet environmental treaty law is still fragmentary. Many areas
remain without any legal regulation while in others there are only very general rules (see
for example forest protection, desertification, climate change, protection of biodivenity).
Where agreements exist, acceptance by States is not universal. Often accepted treaties
are either badly enforced or not enforced at all. There are areas where governments are
particularly reluctant to agree on binding rules. One example is the responsibility and
liability for environmental damage. After decades of academic and political discussion
this is still a grey area.

It is clear that international monitoring mechanisms have to be improved and that the
non-governmental sector must be strengthened. It is also clear that the inequalities in the
community o[ nations have to be addressed; in particular the situation of developing
countries has to be taken into account. Their problems can be addressed - at least in part -
by legal techniques. One can provide for "common but differentiated responsibilities" and
can modiS the obligations of developing countries. Another strategy would be to increase
technical and financial support to devcloping countries to enable them to comply with
their obligations and make them equal partners.

However, it is clear that legal techniques alone do not solve the problems. What is also
needed is the political will to stop environmental degradation wherever it occurs, and to
overcome the inequalities in the world o[ today. The best legal mechanisms are useless
without the preparedness to apply them and to achieve the ends for which they are
established. The building of political will is a task in itself; we all know that it does not
come out of the blue. But this is clearly the subject for another day.
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7. THE ROLE OF THE UNITED NATIONS ETWIRONMENT
PROGRAMME IN THE DEVELOPMENT AND IMPLEMENTATION OF
ENTVIRONMENTAL I-AW WITH SPECIAL REFERENCE TO THE
SOUTH PACIFIC REGION

LaI lfurukulasuriya

Thc Unitcd Nations Environment Programme (UNEP) is plcascd to bc associated with
the organisation and convening of the Workshop on Environmental [-aw lor countries in
the South Paci{ic Region in collaboration with the South Pacillc Rcgional Environment
Programme (SPREP). As you probably know, UNEP's close associaiion wirh the South
Pacilic Region goes back to 1974, just two years after its own crcation, when its
commitment to cooperate with and assist countries of the region was translated into
concrete action with the launch of its Regional Seas Programme. Thc Executive Director
of UNEP, Dr. Mostafa K. Tolba, attachcs the greatest importance to the rapid realisation
of the objegtives of its joint programme with SPREP on a wide range o[ invironmentat
activitieso[vital importance to the region and scnds his grcetings and best wishes for the
succress of the workshop.

ryte layfrc Woy, that excellent report of thc Pacific Island Developing Countries to the
Earth Summit, was prepared by SPREP with major contributions lrom the National Task
Forcesof countries in thc region. It vividlycaptures the essential features of existing and
perceived environmental and developmental problems of the region, the variety of factors
th.at impede their resolution, including.some over which the countries in the rbgion may,
with the best eftbrts in the world, have little or no control. It also incorporates th?ir major
concerns for their fu!g1e, perhaps even survival, in some of the low-lying areas of ihe
Pacific Island States. High among these are:

(1) climate change and consequentialsea level rise;

(2) conservation of biological diversity;

(3) sustainable coastal and living marine resources development;

(4) toxic and hazardous wastes;

(5) environmental and developmental decision-making. Among the
recommendations made in this Report for resolution of these problems, and
allaying concerns over the future are: transfer of financial and technical resources
required for following a path of sustainable development;

(6) capacity-building: and

(7) the_development and effective implementation by all concerned of relevant legal
and institutionalarrangements at international, regional and national levels.

During the last decade, UNEP has galvanised international support for, and helped in the
development of four major global environmental Conventioni. the negotiation and the
conclusion of three of which were held under its auspices. AII four Conve ntions have far-
reaching implications for the resolution o[ some of the most pressing environmental
Pfoblems of the South Pacific Region- I refcr to thc Wenna Conventian for the Protection
o[th1Oz9ry Layer.and its Montreol Protrrcol on Substances that Deplete'the Ozone Layer,
the Basel Conventian on the Control of Transboundary Movementi of Hazardous Wa'stes
and. thelr Disposal and the Convention on Biological biversity negotiated and concluded
under the auspices of UNEP, and the Convention on Climate Cnange.

In addition to these four global Conventions of crucial significance to the region in the
resolution of their major environmental and developmental problems, UNEPT Regional
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Seas Programme provides an agreed legislative and institutional basis for marine resourse
conservation and prevention and control of pollution in coastal seas in eight important
regions of the world, including the South Pacific. The collective experience of the
development and implementation of these programmes provides a useful basis and an
impetus for further strengthening the prooess of implementation of the South Pacific
Regional Seas Programme.

Irt me now deal with the salient provisions of these agreements and draw your attention
to the way in which the mechanisms embodied in them could be made use o[ by countries
of the region in resolving some of thcir crucial environment and development problems.

The Vicnna Convention and its Montreol Protocol may be said to have heralded a new era
of global cooperation in responding to common dangers threatening humanity. Several
mechanisms embodied in the Montreal Protocol, in particular. are ground-breaking and
have provided a new direction to international cooperation and law making.

First and foremost, the scheme of thc Convention and Protocol invests it with a certain
inherent flexibility by providing a legal basis tbr appropriatc action to be taken by the
parties, as and when required, to meet thc challenges arising from fresh scientific evidence
of increasing ozone depletion. It not only provides for this to be expeditiously achieved,
though the adoption o[ protocols, annexcs, amendments and adjustments by the
Conflerence of the Parties, but also establishes a Scientific Assessment Panel entrusted
with the task of assessing scientific evidcnce of ozone depletion and making appropriate
recommendations to the Conference of the Parties. As we meet here todav. the
Conference of the Parties of the Wenna Convention and the Montreal Protcrcolgetsinder
way in Copenhagen, Denmark. On thc Agenda of the Conlerence of the Parties to the
Montreal Prokrcol are further amendments and adjustments to the Protocol to expand the
list of ozone-depleting substances it controls and to advance the phase-out schcdule of
controllcd substances and the phasc-out schedule of countries operating under Article
5(1), which are, for the most part, dcvcloping countries. A substantial amount of work by
several working groups and expert panels established by the Wnna Convention has been
accomplished in the last two years. They examined and analysed these issues and availahle
options to facilitate decision-making at thc Con[erence of the Parties.

The second unique feature is the creation by thc Conference of the Parties to the Montreal
Protocol - at its second session in Llndon in 1990 - of a funding mechanism, the Interim
Multilateral Fund, to assist developing countries to make the switch to ozone-friendly
technology without unduly hindering their economic development. Those countries
requircd to contribute to the fund. (which arc, for the most part, devcloped countries),
have plcdged $126 million for 1991-92, of which $64 million has so far bcen paid into the
fund. In view o[ the demonstrable willingness of the most industrialised of the developing
countries to advance the phase-out o[ thc production and use of ozone-depleting
substancas by the year 2(XX), substantially higher commitment of resources to the fund is
being called [<rr at the Copenhagen Gtnfcrence.

Other unique leatures of the Ozone Contention and its Montreal Protocol include the
establishment o[ an Implementation Committee. The lurther development of this
committec's mandate is also on the agenda of the Copenhagen Conference. The
committee's principal function is the monitoring of non-compliance on the basis of a
system of rcporting providcd lor in thc Protocol. The other provision is for the transfer o[
ozone-friendly technology to countrics operating under Article 5(l ), which are. lor the
most part. developing countrics. This process has been facilitatcd by the cstablishment,
under the Protocol. of thc Technical Advisory Committce on Destruction Technologies
and the Technology and Economic Assessment Panels. The transl'er is efl'ected through
country programmes implemented undcr the Interim Multilateral Fund.

You will see. therefore. that the Wenna Convention and its Montreal Protocol have forged
international consensus on a sound and eft-ective mechanism fbr preventing further
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depletion of the ozone layer and providing lor its recovery. They have also, in the process,
set up important precedents for translbr of technology and financial resources to
developing countries to enable them to participate effectively in global efforts to respond
to major environmental problems, and thus set up a truly global partnership.

It is indeed heartening to see concrete evidence of the influence that the Wnna
Corutentfutn and the Montreal Protocol have had in the devel<lpment of two important
global Conventions on Bblogical Divercity and Climate Change. ds you know, these two
Conventions were opened for signature at the Earth Summit and received unprecedented
endorsement at the Summit when each was signed by 154 states and the European
Community.

kt us now turn to an inquiry into whether these innovative processes and mechanisms
have found expression in the Bidiversity and Climate Change Conventions. If so. how have
they done so?

Article 23 of. the Bindil,enity Convention establishes a Conference of the Parties with a
wide range of powers and functions dcsigncd to enhance effective implementation and
achievement of the objectives o[ the Convention. They relate to reporting and monitoring
of implementation, review of scientit'ic and technical advice. the power to adopt protocols,
amendments and annexes, establish subsidiarv bodies and to undertake additional action
that may be require<t for achieving the pirposes of the Convention in the light of
ejPerience gained in its operation. You will therefore see that like the Ozone regime, the
Bidiversity Convention is conceived and structurcd in such a way as to constitute a living
document, amenable to further strengthcning through decisions of the Conference of thE
Parties. The Convention also provides a basis and establishes mechanisms for the transfer
of technolog qnd financial re^sources to developing countrics. There was a sharp division
at the negotiations on the institutional mechanisms for the transfer of financial resources.
This was resolved through the adoption of a Resolution on Interim Financial
Arrangements, leaving it to the Conl'erence of the Parties to decide on the final
institutional structure after the Convention has come into force - yet another innovation to
the process of negotiation of international treatics.

Articles 16, 18 and 19 of the Bidiversity Convention, based <ln the recognition that both
access to and transfer of technology are essential elements for the attainment of the
objectives of the Convention, provide for the transfer to developing countries of
technologies relevant to the conservation and sustainable use o[ biologiial divenity on fair
and most favourable terms, including on concessional and prefeiential termi. The
Bidiversity Convention may even be s:rid to have built upon the firm foundations of the
Wnna Convention and Montreal Protocol and further advanced the new directions in
international law-making, when, in Article 20(4) it providecl a clirect link between the
implementation of the Convention by developing countries and "the effective
implementation by the developed countries of their commitments under the Convention
relating to financial resources and the transfer of technology".

Despite ..arly hopes of stabilising and reducing emissions o[ greenhouse gases, the Climate
Change Convention contains only commitments regarding-stabilisation. On the other
hand, while the Convention does not commit itselt to specific limitations on greenhouse
gas emissions, it does in Article 4 establish a process designed to improve the information
base, to reduce uncertainties and, through the mechanism of the Conference of the
Parties, to review the adequacy of the measures prescribed in the Convention for limiting
1lllropogenic emissions of greenhouse gases - (Article a(2)(a); for stabilising emissions at
1990 levels, Article 4(2Xb)). Based on this review, the Conference of the Parties is
empowered to take- appropriate action which may even include the adoption o[
amendments to the above-m entioned com m itm ents.

The Convention also prwides for the developed countries to provide developing countries
with new and additional financial resources to meet the agreed full cost incuried by the
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latter in mmpllng with the obligations under Article 12(1), which deals with
communication of information related to implementation. The Convention further
provides that developed countries will provide financial resourses, including transfer of
technolory needed by the developing countries. Parties are to meet the full incremental
cost of implementing measures undertaken under Article 4(1), i.e. a list of 10 different
obligations assumed by contracting parties relating to greenhouse gas emissions.

You will therefore see that the essential features of the unique and innovative mechanisms
of the Wnna Convention and its Montreal Protocol have been further reinforced through
incorporation in the Bidiversity and Climate Change Conventfuins. Indeed, one might even
say they have been further advanced with the development o[ concepts such as ncommon

but differentiated responsibility" and 'new and additional resources". UNEP takes much
satisfaction in having contributed towards the development of these new directions in the
progressive developm en t o[ envi ron m e nta I law.

It is therefore crucial for all States, including developing countries, to examine these
Conventions carefully, in terms of their costs and benefits to each country, and to take
early decisions on their ratification and entry into fiorce. These Conventions have clearly
advanced the frontiers of international cooperation for environmental management and
have built in mechanisms for enhancing their capacity to provide even more effective
responses to the respective global environmental problems being dealt with in the face of
new challenges. Provisions have becn incorporated relating to the transfer of technolog5l
and financial resources to developing countries to facilitate the implementation of their
obligations under these Agreements. Thcse aspects. I am sure, will be given due
consideration by the distinguished participants when providing advice to their respective
governments on matters relating to ratilication. To assist in this inquiry is the publication:
Costs and Beneftts for Developing Countries of Becoming Pqnies to Ent,ironmental
Conventions by Dr Mostafa K. Tolba. the Executive Director of UNEP.

Another area o[ environmental concern for countries in this region, in respect of which
UNEP has contributed to the development of a global regulatory regime, is the
transboundary movement and disposal of hazardous wastes- This was achieved through
the adoption in 1989 of the Basel Convention on the Control of Transboundory Movements
of Hazardous Wastes and their Dispo.ra/. The Convention emphasises the sovereign right of
every state to ban the import of hazardous wastes into its territory, a right enforced
through a system of notification of such decisions to other parties through the Con[erence
Secretariat. Contracting parties recciving such notification are obliged to prohibit the
export of such wastes to the notifying parties. It also provides for international
cooperation in achicving the Convention's objectives. more particularly transfer o[
technology and the establishment of a revolving fund to assist in case of emergencies or
accidents. and to assist developing countries to reduce the generation of hazardous wastes,
to strengthen disposal facilities, to prevent pollution in the management of hazardous
wastes and to reduce the transboundary movemcnt to a minimum.

Every party is obliged to introduce national legislation to prevent and punish illegal traffic
in hazardous wastes. The C-onvention came into force this year and the first Conference of
the Parties is scheduled to be held in early December in Uruguay.

Thqse Conventions were concluded under extremely difficult circumstances- The
provisions relating to transfer of technology and financial resources to developing
countries as a part of this global partnership have been achieved following lengthy, patient
and painstaking negotiations. The successful implementation of the Ozone Conventinn
and its Montreal Protocol provides inspiration to embark on the implementation of the
more recent global conventions with confidence.

Towards this end, the distinguished participants present here must surely carry a great
responsibility in their role as legal and poliry advisers to thcir respective governments on
environmental matters.
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This brings me, finally, to deal briefly with two other areas in which UNEP contributes to
the development of environmental law which is of speciat interest to the South Pacific
Region. They are the development of national legiilative and institutional regimes for
environmental management - the central theme of ttris workshop - and assiitance in
capacity-building, through training programmes and information disiemination. UNEp is
currently carrying out a structured and phased programme to provide developing
countries, at their request, with assistance in carrying-out their own activities tbr'thE
development of -co-untry-specific national enviionmental legislation and related
institutions. Agendq 21 calls UNEP the "principal body within the-United Nations slNsrem
in the field of environment". It lists among fhe prio]ity areas on which UNEP s-hould
concentrate, the-provision of technical, legal and institutional advice to governments, upon
request, in establishing and enhancing their national legal and institutional flrameworks for
environmental management and sustainable development- Since the mid-seventies,
UNEP has provided this assistance to over 60 developing countries. UNEP is happy to
make available this collective.experielce to the countries in the South Pacific Aigion
through its joint programme with SPREP. This workshop is only a part of that continiling
cooperation with the countries and peoples of this region. which i halre every reason to
expect will be further developed and strengthened in the years to come.
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E. INTRODUCTION TO BASIC CONCEPTS OF EI.IVIRONMENTAL LAw

hvid Fanicr

Intrnduction

States shall enact effective environmental legislation. Environmental
standards, management objectives and priorities should reflect the
environmental and developmental context to which they apply. Standards
applied by some countries may be inappropriate and of unwarranted
economic and social cost to other countries, in particular developing
countries (Rio Declaratktn on Environment and Development,Pfinciple l l ).

Bclore transposing the techniques and concepts which this paper addresses to your own
countrics, it is crucial that you first identify the precise sourc€ of the environmental
problems which you are experiencing. Most of thc modcls o[ cnvironmcntal regulation
which currently exist have heen dcvcl<lpcd in thc context of highly industrialiicd and
commercialised socicties. Although thc activitics of individual membcrs of the public in
these societies are regulatcd to varying degrces, the main lbcus o[ lcgislation, and
particularly the cnftrrcement of lcgislation. has heen on thosc sceking to devclop the
environment on a substantial scale lclr profit. Evcn hcre, in many socicties it has been the
urban industrial developer, rathcr than thc rural landholder. who has bornc the brunt of
environmental regulation. More reccntly, thcre has becn a growing conccrn with the
development activities of government itsclf.

Some of the island nations of the Pacific are indeed facing pressures fiom developers in
such areas as forcstry, tourism and mining, which might be uscfully regulated by resort to
legislative models and techniqucs uscd in dcvclopment economics. The position is more
complex and sensitive whcre the dcve lopmcnt is lunded by overscas aid and carried out by
a foreign government in ccloperation rvith thc national govcrnment. It may be more
eflicient and effective for thc agcncics ol'thc lbrcign government to be rcquired to comply
with their own domestic cnvironmcntal laws. rathcr ihan dcvcloping countries seeking'to
introduce their own expensive regulatory systems. This is alrcady the position in some
cases, but where it is not, island nations as a group might want to consider lohbying donor
countries through international and regional ftlrums, such as SPREP.

qinlly, pressure on the environment may stcm from broadcr social changes, involving
significant sections of the indigenous community - lor examplc:

rapid urbanisation, resulting in land shortages and pressures on sewerage facilities
and freshwater supplies;

* the transition from a subsistence to a market economy, leading to over-
exploitation of resources, such as fiishcrics, which have been traditionally regulated
through customary rather than legislative controls-

This raises quite different issues lbr thc environmental legislator. Regulatory techniques
developed to control industrial pollution and large-scale commercial lbrestry are quite
inappropriate as a response to domestic pollution and vegetation clearancc for subsistince
agriculture. It is not sufficient simply to enact legislation. It must also be enforccd, and
this is a largely impossible task whcre laws arc imposcd by central governments on remote
communities which have not been convinced of their necessity. In these situations, it may
be that we should be asking why customary controls have broken down and how best they
might be revived. It may be that legislativc reinforcement (perhaps through local
ordinances rather than national lcgislation) would help, but education may be more
appropriate. Ultimately, the only way the matter might be resolved may be through
financial incentives, such as, payrng for domestic connections to sewerage systems.
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tho. introductory remarks raise issues which should come up again and again throughout
the workshop. Th9 fact that the focus is on the development oienvironmental legislation
does not mean that we should avoid the prior question of whether legislation is
appropriate. If it appears to be, then it is crucial that you should think creatively and not
sjmply follgy models adopted in other contexts. Symbolic legislation may sitisS the
demands of international conventions, but legislation which is not enforced will do litile to
protect the environments of your countries. Indeed it may lead to a complacency, based
on a belief that something is being done, that is positively damaging.

The notion of envimnmental law

Discussions of what we me-an by environmental law frequently begin by examining
definitions of 'environment' found in particular pieces of legislation. ihe main functioi
which these definitions perform within each piece of legislation is in fact not to identis the
scope of environmental law but rather to spell out what decision-makers should be
concerned with when they are directed to take decisions about the'cnvironment'. Do€s
environmental impact, for example, include social impact on human communities?
Nevertheless, we can use these deflnitions to raise some general questions about
environmental law.

One frequently used definition found in Australian legislation (Ewironment Protectinn
(Impact of Proposals) Act 1974 (Commonwealth) refers ro it expansively as:

* all aspects of the surroundings of human beings whether atfecting them as
individuals or in their social groupings (section 3).

In the Environmental PlanningAct 1978 (Papua New Guinea), it is defined to mean:

* the total stock of physical, biological. and social resources available to man and
other species and the ecoslntems of which they are a part (s. 2).

In the Resource Management Act I99I (New Zcaland), it includes:

* ecosy;tems and their constituent parts, including people and communities;

* allnaturalandphysicalresources;

* the natural or physical qualities and characteristics of an area that contribute to
people's appreciation of its pleasantness. aesthetic coherence. and cultural and
recreational attributes ("amenity va lues"); and

* the social, economic, aesthetic. and cultural conditions which affect the matters
above or which are affected by those matters (s. 2).

The first point to make here is that legislation covering the things identified in these
definitions is not a recent phenomenon. kgislation dealing with the regulated
exploitation of forests and minerals for commercial, as distinct from subsistence, purposes,
has existed in many countries for some time. The problem has been that historically it has
concentrated on the utility of a specific item as a resource fior human bcings and the
ensuing need to create easy access to it, neglecting the impact that this would have on
other aspects of the environment. This was a segmented rather than a holistic approach to
regulating access to the environment.

The result was that those parts of the environment which had at that time no ohvious use
for human beings (e.g. wetlands) or which appeared to be in plentiful supply (e.g. air) were
not taken into account in the decision-making process. They were not taken into account
by private developers when making thcir commercial decisions because they had no value
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in the T.alke! place. In the language of thc economist, these environmental impacts were
externalities because the costs which thcy imposed were borne by the commuhity rather
than the developer. The developer was effectively receiving a subsidy. Nor did the
legislation require government bodies chargcd with the task of supervising developers to
bear them in mind in deciding whether to allow the development to proceed.

Joday, nothing has changed as far as the developer is conccrncd - the market place still
does not value these aspects of the environment, although this may be changing. What has
changed is that the wider community, acting through the political process, is increasingly
placing valucs on them. Thc result of this is that a new brccd o[ environmental laws now
requires governmental bodics charged with the task of supenising devclopers to take
these factors into account in deciding whcther to give the go-ahead to projects.

Secondly, environmental law is not jusl concerned with thc environment in its natural
state. The fact is that evcn apparently natural areas have experienced some degree of
impact from human bcings. Human heings and the things they have created are part o[
thc environment. Under the first of thc dcfinitions set out atrovc. environmentaL law is
concerned with the whole spectrum of the physicat surroundings o[ human bcings, ranging
from natural environments, such as rain ltlrest, at one extrcme, to thc built environment
(cultural heritage as wcll as modern urban devclopmcnt) at thc othcr.

Thirdly, there is a temptation to place human bcings at thc centre of the environment.
The first dcfinition talks ahout the surnrundings o[ human beings, while the second,
though toned down, still singles 'man' out firlr separate mention. This rcflects an
anthropoccntric (human-centrcd) focus. So too does an emphasis on environmental law
as bcing concerned with the allocation o[ scarce resources. Thc implication is that the
natural environmcnt only has significancc insofar as it is of benefit to human beings, rather
than as a phenomenon which is worth prescrving in its own right. It becomes a means to
an end rather than an end in itsclf. Some argue that this is incvitable given that. when all
is said and done. it is human beings who makc the law and the decisions. No matter how
motivated, we cannot avoid thc lact that a human interprctation o[ the needs and dcsires
of the natural cnvironment will prcvail. But it may be that we should at least be striving
towards an ethic which asserts the intrinsic value o[ the components o[ the environment,
and using non-anthropocentric language would be a vital first step in this direction. The
danger is that, by using the word "resources", wc will focus on minerals and timber which
are valued in the market-place and tbrget that the air which we breathc and the water
which we drink - and both of which wc pollute - are also vital resources.

Finally, these definitions raise the question of the extent to which environmental law is
concerned with the social environment. The New Zealand dcfinition goes furthest in this
regard. It certainly makes sense to insist that environmental law takes account of the
.ffg"! of arrangements which we makc in relation to the physical environment. upon the
social environment (e.g: the dramatic cffccts which destruction of forests in some parts of
the world have on the lives of indigenous peoples). It is also appropriate that it should be
concerned with aspects of thc physical environment which derive their significance not
from any jntrinsic values, but from the cultural meanings which are given to them by
human beings (e.g. rocks and landforms).

Ecologically sustainable development

We are- increasingly likely to see attempts to incorporate the concept of ecologically
sustainable development into environmental legislation as an appropriate objective for
e_nvironmental agencies and decision-makers. It has its origins in the Report ofihe World
C.ommission on Environment and Development, Our Xommon Fuure (Brundtland
Report), where development was defined as sustainable "if it meets the needs of the
present without mmpromising the ability of future generations to meet their own needs"
(p.8).
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Attempts have been made to give the mncept greater precision and to make it a more
useful tool in legal contexts. The Protectian of the Environment Administration Act Ig9I
(New South Wales) set up the Environment Protection Authority and provided that in
pursuing its objective of protecting. restoring and enhancing the quality of the
environment of New South Wales, it should have nregard to the need to maintain
ecologically sustainable development" (s 6 (t)(a)). This is said to require'the effective
integration of economic and environmental considerations in decision-making processes".
The principles which can assist in its achievement include (s 6(2)):

* the precautionary principle: "if there are threats o[ serious or ineversible damage,
lack of full scientific certainty should not be used as a reason for postponing
measures to prevent environmen tal degradation";

* intergenerational equity: "the present generation should ensure that the health,
diversity and productivity of the environment is maintained or enhanced for the
benefit of future generations';

* conservationofbiologicaldiversityandecologicalintegrity.

Section 5 of the Resource Managemenr lcl (New Z,e.aland) aims not for ecologically
sustainable development, but for the sustainahle management of natural and physical
resources, defined to mean:

Managing the use, development, and protection of natural and physical
resources in a way, or at a rate. which enables people and communities to
provide for their social, economic and cultural well-bcing and for their
health and safety while -

(a) sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable needs of
fluture generations; and

(b) safeguarding the life-supporting capacity of air, water. soil and
ecosystems; and

(") avoiding, remedying, or mitigating any adverse effects of activities
on the environment.

Another approach which is gaining increasing international currency is the polluter-pa)6
principle, i.e. that those who cause pollution should pay for the costs of containment,
avoidance or abatement, through government taxes and charges where other means are
not available. Principle l6 of the Rio Declaratian provides that:

National authorities should endeavour to promote the internalisation of
environmental costs and the use of economic instruments, taking into
account the approach that the polluter should in principle bear the cost of
pollution, with due regard to the public interest and without distorting
international trade and investment.

Private or public ownership of land

Environmental legislation is frequently concerned with land use and management issues.
Land may be privately owned, by individuals or groups (e.g. under customary tenure), or
belong to the State. In theory at least, publicly owned land should present far fewer
problems flrom the perspective of introducing cnvironmentally sensitive land uses (e.g.
changing from commercial lorest to conservation area). The main issue is one of
government motivation. It is, however. important not to forget that the government is not
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one-dimensional. There may be important vcsted interests, within the bureaucracy lor
example, which will resist the implementation of government policies.

Irgal restrictions placed on the use of land in private ownership crcatc.quite different
pr,ibl"rr because'by restricting activities on the land they interlbre with the s.pecific

Lxpectations of land-holders, and usually the cclmmercial value of the land. Such legal

reitrictions include for example, restrictions on the removal of native vegetation or the
building of dwellings on watei catchments. In these circumstances there will be demands
that thE gorrernmelnt lease the land, or at lcast pay compensation, rather than simply
enacting Iegislation which threatens landholdcrs with penalties if they change its use

without specific authorisation.

Where activities on private land spill over into what economists refer to as common
property resources (eg. air and water pollution), it is mu.ch easier to justily legal regulation
bI some kind to protect neighbours and the broader public interest.

What does environmentsl law look like?

lt is rare that we will bc able to spell out in the lcgislation itscll'preciscly how people
should behave in relation to the cnvironmcnt. Wc will usually want to look at the precise

circumstances in which a particular land usc is proposed. There are very l'cw activitics, for
example, which we are 

-prepared to say that we will never countenance under-.any
circumstances. One 

"*ampie 
appears in the Llronhtm Mining and Nuclear Facilities

(Prohibitions) Act /9S6 (New Souih Wales). which prohibits all prospecting and mining lor
uranium in New South'Wales, with the limited cxception o[ those who mine very small

amounts in the course of mining for some other mineral. The same legislation prohiLrits

the construction and operation of a wide rangc o[nuclear facilities, including reactors and

reprocessing plants. with limited exceptions.

Apart from occasionalexamples such as this, however, environmental legislation is, for the
most part, concerned with setting up procedures and delegating power to make decisions

to those who act on the specitic-lacts of individual cases in accordance with these

procedures - for examplc, icrcal councils, government ministcrs and liccnsing bodies.
These decisions can take a numbcr of dit'terent forms:

* setting aside conservation areas on publicly owned or lcascd land;

* making environmental plans:

* granting permissions;

* issuing directions; and

* entering into consewation agrecments.

Publicly owned/leased conservation areas

hnd which is already in public ownership can be set aside for conservation purposes.

Beyond this, most countries will have legislation which allows the government to compel
landholders to sell private land to them for public purposes. In practice, however, most
governments will be reluctant to use these powers and may preler some sort of leasing
arrangement.

Once in government hands, land can be set aside for specific purposes,.ranging from
residential to conservation. Falling into the latter categor!, national parks and nature
resewes are managed for conservation or to preserve scicntific values or both.
Management may be placed in the hands of a specialist government agency or,
alternitively, pe<lple who are indigenous to the area, or a combination of the two.
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Plans

Planning legislation sets out the procedures according to which environmental or town and
country plans are to be made if they are to have the force of law. The legislation does not
detail the rights and obligations of developers in relation to the development of a
particular piece of land. Once made, the plan itself may move some way towards spelling
these out. It may provide information about what sorts of development are prohibited on
a specific piece of land and what kinds are permitted without needing to get development
consent. This technique is known as zoning. It may also spell out development standards,
for example. maximum height or minimum area requirements.

There will still. however, be a large number of gaps, stemming from the fact that many
kinds of development will be permitted only if developers first obtain the permission of a
particular decision-maker, looking at the detailed facts of the case. In other words, not
only has the legislation delegated the decision to determine the contents of the plan to
another body. but that body has further delegated the decision about what development
should be allowed on particular sites.

The origins o[ town planning can be traced back to early this century when middle-class
reformers in industrialised countries such as thc UK and Australia began to voice concern
about slums and the contribution they made to crime. disease and other forms of social
malaise. The role of town planning was to create a better physical environment by
providing people with pleasant structures in which to live and work and adequate
recreational facilities. including open space. The bclicf was that physical surroundingp
were major determinants of social behaviour and personal satisfaction. By improving
these. it was thought that people's behaviour and happiness would be improved.

Uttle attempt was made to identifu the diflcring needs of different groups within an area -
the old, the young. different kinds of lamilics. small husinesscs. No account was taken o[
the existing culture and the extent to which this should be supported. The assumption was
that any cultural or social slstem existing in slums was inevitably bad and deserving o[
destruction. The inter-relationship between the physical structure of cities and the
economic system, including the need to provide employment opportunities within easy
reach of residential areas. was rarely considered.

Environmental planning attempts to correct these deficiencies. While still focusing on the
relationship between human beings and their physical environment, it aims to take
acrount of social and economic factors in determining the appropriate structure of the
environment. In addition. while town and county planning had in practice little to say
about planning outside urban areas, environmcntal planning is very much concerned with
rural planning, including planning lor nature conservation on privately owned land. In the
future it seems that environmental planning will increasingly move away from its current
negative emphasis on restricting land usc and hecome concerned with management
planning. This involves the adoption of dctailcd commitments to look after the land on an
ongoing basis. including commitments to carry out positive activities. such as restoration.
rehabilitation and pest control.

Permissions

Apart from provisions dealing with the making of plans, much of environmental law is
concerned with setting out the procedures according to which permissions. such as
consents. approvals or licences are to be ohtained. While wc rarely find absolute
prohibitions placed on activities, such as those noted ahove in rclation to uranium and
nuclear facilities in New South Wales, wc frequently tind qualificd prohibitions which
allow an exception where a decision-maker has given prior approval and any conditions
have been complicd with. Most of the substantive obligations imposed by environmental
law are in this form. So, for example. thc New South Wales Clean Wnters Act, 1970 at one
stage states in clear terms that 'a pcrson shall not pollute any waters or cause or permit
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any waters to be polluted,'without risking a substantial Iine.-.But it later adds that it is not
an'offence if a licence is first obtained and its tcrms and conditions are complied with.

Where the law requires permission to be obtained, an applicant will not know the actual

position until these procedures have been followed and a dccision on the lacts of the
particular case obtained. The tegislation itself will set out the steps which must be taken

in an attempt to secure consent oi a licence and will determine the procedures and powers

of the decision-maker.

The decision will turn on the way in which the authority hearing the case chooses to
exercise the powers which it has been given. i.e. exercises its discretion.

This body is in a very different position from a court of law applying general legal rules to
the facts of a specific case. Is decision will be based on the specific circumstances

involved in the particular case before it rather than a general rule, and we would not
normally regard iuch decisions as being part of the law, although they clearly have legal

consequences.

It is important to ctistinguish between one-ofif permissio.ns and continuing licensing

obligations. For example, when dealing with industrial developm-ent, we will usually want
perfrission to be obtained for the iniiial siting of the.installation and the question of
pollution will be a relevant factor in reaching this decision._ We will not want it situated

near residential areas or where patterns o[ air movement will mean that residential areas

will be affected. Once this permission is given and acted upon. it will.usually--last
indefinitely and will not be subject to alteration or revision: existing use righS will be

protected. At the same time, however, we willwant to regulate the emission of pollution
bn a continuing basis by also requiring a licence to be obtained and regularly reviewed and

renewed, allowing, for example, for the adjustment of conditions setting out what and how
much pollution cln be emitted. ,{^s technology improves, the emission standards will be

tightened, and this willbe made clear to the developer at the outset.

Dircctions

Another technique frequently used in environmental legislation is to give bodies the power
to make directions or issue orders to specific individuals in particular circumstances,
ordering them to do or to cease doing certain things- This allows bodies to create

individulalised obligations within the broad limits set out in the legislation. The legislation
itself is again only-concerned with setting out the procedure which must be complied with
and outliiing whit sorts o[ things can lefitimately be demanded. The actual direction will
be adapted to a specific situation.

Examples would include:

* the power to issue a direction to an industrial polluter to cease emitting 
-a

particular polluting discharge and to clean up pollution which has already escaped;

* the power to make an order protecting a particular building until a decision has

been made as to whether it should he classified as an item of the cultural heritage.

The distinction between directions and permissions is that in the case of directions, the
administrative agency has to take the initiative by issuing a direction before any legal
obligations are Created and this becomes less likely as financial and human resources

becdme short. The requirement to obtain a permission means that the onus is on that
person to approach the agency and the agency cannot ordinarily avoid making a decision.
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Conservetion egreements

The decisions discussed so far are imposed upon people by government authorities rather
than resulting from any agreement. If individuals or corporations are reluctant to comply
with them, they can then be coerced into doing so by threatening criminal sanctions-or
obtaining civil orders (injunctions), even where the activities at issue are on their land. A
very different approach is to try to gain the cooperation of landholders and to seal the
bargain in the form of a contract. Such an approach assumes that the landholder has the
right to go ahead unless persuaded not to do so in the free market. It diffen
fundamentally from situations where the government is prepared to control land use
directly by command and controlregulation.

Agreements normally take the form of undertakings by landholderu to restrict activities on
the land to protect the environment, in return for tax relief or compensation. Where this
approach is taken, special arrangements are usually made to ensure that the contract also
binds other people who might buy the particular piece of land in the future. Although
some landholders may be motivated to enter into such agreements in order to ensure long-
term protection of their land, the fact is that most landholders will need to be offered
substantial financial inducements. This approach represents an alternative to mmpulsory
purchase or lease of land by government.
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9. REGUI.ATIONANDET{VIRONMENTALDECISION-MAKING

hvid Fanier

Regulation

Some environmental law is addressed directly to those whose activities may damage the
environment. Many are invotved in specialist activities - urban development, farming,
industry and mining, for example. fiut ordinary citizens can also come across. legal
restrictions placed ipon their activities, such as restrictions on what they can build on

residential blocks (e.g water catchments) and prohibitions upon using explosives to catch

fish. Some of these prohibitions can be by-passed by getting a prior approval, but others,
like fishing with explosives, will usually be absolute.

These provisions create offences. The threat is that unless you obey the law or get

permisiion in advance to deviate lrom it, you will be punished, usually by -Yay of fine,
iarely by imprisonment. Offences frequcntly take the form of doing something without
getting pcrmission (e.g. a pollution liccncc) or failing to abide by the conditions attached

to a permission.

Criminal offences

These olfences appear at first sight to be very different from those found in Criminal
C.odes, such as th'eit, homicide and rape. C,onviction of Codes offences has traditionally
been related to some degree of moral guilt because of the historically strong connection
between criminal law ancl immorality. This means that bcfore somebody can- be.convicted

they must ordinarily intend to carryout the prohibited conduct. On !9p 9f this, there is

generally a requirement that the prosecution must prove that identifiable damage has

5""n."ur.d, oi is at least imminenl- Offcnces must be proved by thc prosecution beyond

a reasonable doubt.

The Canadian [-aw Reform Commission has argued that a distinction should be drawn
between 'real criminal law' and rcgulatory bffences ('acts merely prohibited for
convenience'). Regulatory ofifences havc ariscn as criminal law has expanded into more
and more areas ot*everyday behaviour and, in the process. lost its clear connection with
moral guilt. The prosecltion will liequcntly not have to prove intent: it will be sufficient if
it can Jhow that perpetrators were negligcnt. in the scnse that any mistakc they made was

not one which a reasonablc person would have madc if they exercised.'due diligence".

Sometimes the burden of proof will he rcversed and the perpetrator will have to prove-

that clue <liligence was erercised. Partly as a consequence of this watering down of
traditional principles of thc criminal law, the pcnaltics will be lcss severc.

In the past, the assumption has been that environmentaloffences fcllwithin this category
of regulatory offencei. In somc countries, however, this perception- is changing and

dema"nds ur" b"ing made that somc of the most serious offences should be treated as real
crime and puniJhett more severely. Thc Canadian [:w Reform C-ommission

recommended the creation of a ncw criminal offlence o[ recklessly causing disastrous

damage to the environment. To prove recklcssness, the, prosecution would have to show
that t-he accused realised that disastrous damage to the environment would probably
occur. In New South Wales, it is an offence i[ someone wilfully or negligently causes any

substance to leak, spill or otherwise escape in a manner which harms or is likely to harm

the environment. The potential penaltiel are rrery severe. This is the most serious of the
pollution offences. There is another tier o[ offences dealing with less serious acts of
pollution; beneath these there is yet anothcr tier allowing on-the-spot fines to be imposed
for offences committed by the general public.
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The first thing to notic€ is that the Canadian recommendation requires proof of disastous
damage to the environment. 'Disastrous damage'would in practice ordinarily involve at
least the risk of serious long-term harm to human health.

The New South Wales offence, on the other hand, is much broader in that it mvers any
damage to the environment. In fact, the legislation go€s even further by defining harm to
include mere air or water pollution. On top of this, there is no requirement to prove that
the defendant acted deliberately. The olfence is committed by those who acted
negligently. What this means in essence is that the issue will be whether the accused had a
reasonable s)6tem of pollution control and management in place. This offence appears to
go far beyond what might reasonably be regarded as'real'criminal law.

Fault

There are important lessons to be learnt from this for those drafting legislation which
creates offences and imposes penalties. It is important to work out the precise degree of
fault which must be proved before an of'flence is committed. Polluting behaviour ranges
from deliberate acts of dumping which cause serious damage to the environment, through
breaches by companies o[ emission standards set in pollution licences as a result of failure
by employees to turn off a valve, to accidents resulting from equipment failure which could
not have been predicted. It seems reasonable that the level of penalties should vary
according to degree of fault, and also, perhaps, Lhc degree of damage of caused.

Penalties

It is also important to think creatively about the types of penalties used. Whereas fines
and even imprisonment may be appropriate for the executives of large corporations who
deliberately ignore their environmental obligations and cause significant damage as a
result, fines will be quite useless where we are dealing with those living in a subsistence
economy, and imprisonment is likely to be quite inappropriate. In these circumstances, we
need to think about penalties which require those convicted to carry out work within the
communiry to repair damage to the environment, perhaps including an element of
punishment by making them go beyond the damage which they have themselves caused.
This could take the form of a community service order.

Customary law

Some countries, such as Kiribati and Tuvalu, have enacted legislation which provides that
customary law - for example "the customs and usages, existing from time to time, of the
natives of Kiribati" - has effect unless it is inconsistent with legislation. In other words, if
legislation makes it an oflence to kill protected birds, it is no defence that this is permitted
under customary law. But there are a number of qualifications to this. Customary law
'may be taken into account' in criminal cases lor ce rtain purposes. The circumstances are:

(1) ascertaining whether a person has a particular state of mind which must be proved
for the offence to have been committed or is a vital part of a defence (i.e.
determining the level of fault);

(2) deciding whether a person behaved reasonably, where the definition of an offence
makes this an issue:

(3) deciding whether an excuse put fonvard is reasonable, where reasonable excuse is
a defence to the particular offence charged;

(4) deciding whether to proceed to a conviction where the court has the option of
merely finding that the facts have been proved and not registering a conviction;

(5) determining the penalty
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(6) "where the court thinks that by not taking the customary law into account injustice
will or may be done to a person".

In practice, any of these issues could be raised in a prosecution for an environmental
criminal offlence, depending on the precise definition of the offence. Il for example, an

"f{"!* prohibits the killing of protected turtles or birds, it may be appropriate to provide
a defence of reasonable excuse and allow customary practices to Ue-tateir into account in
determinin_g the reasonableness of the excuse. Even if the legislation did not provide a
specific defence, a court might declde not to register a conviction or to reduce the penalty
because taking turtles or protected birds is a customary practice. It might even de-cide, in
accordance with the last of the exceptions noted above, that it would bE unjust to convict
at all. One argument might be that the accused did not realise that a particular bird was
protected, an excuse that would ordinarily fall into the category of miitake of law rather
than fact and not constitute grounds for acquittal under (lf a5ove. An approach which
allowed.such an argument to be pleaded as an excuse or in mitigation of penalty would be
especially attractive in a situation where the government made f relativcly sudden decision
to start enlorcing laws such as this in areas where they have not been enforced at all in the
past.

Enforcement

A particular law may not reflect the values of the community, or indeed may actually
conflict with those values (e-g. wildlife protection laws in communities wheie certain
species of wildlife 

-have traditionally been an important food source). In these
circumstances, its effectiveness depends upon adequate enflorcement through arrest,
conviction and punishment, at least in the short term until the community-becomes
convinced of its neces-sity. This may be largely impossible where the particular iommunity
is physically.distant from central government a;d where the enfoicement agents must
themselves live among the local population. In these circumstances the likelih-ood is that
they will use the discretion, which all enforcement agencies possess, not to prosecute.

A distinct phenomenon which has been tlocumented in some dcveloped countries is that
enforcement agencies engaged in industrial pollution control may adopt a deliberate
policy of relying- on prosecution as a last resort, only to be used when Largaining with
polluters over the amount and concentration of discharges has failed to produce a
compromise or there- has been a major incident and an eniuing public outcry: [n other
*91d.s' the emphasis has been on inducing cooperation rather t[an coercion. Supporters
of this approach argue that it is the best way of ensuring the industry gradually upgiaOes its
performance - that by adopting a confrontationisi stance *e *itt simply-drive it
undergro_und. Opponents luggest that the enflorcemenr agency has esseniially been
'captured'. In other words, it has taken on the values of thosC whom it is supposed to be
regulating; instead of controlling them. it is in fact protecting them.

Rather than leaving the decision on whal sort of enforcement strategy to pursue to the
enforcement agency, jt may well be appropriate to spell this out in the-legislition itself, to
protect the agency from accusations that it is not futfilling legislative intentions. An
exampfe of thii can be found in the South Australian Soil Coiseni-ation and Lond Care Act
1989, which provides that soil conservation boards, in implementing and enforcing the
legislation, must 'endeavour to do so as far as possible on thc basis"of first seekin! the
cooperation of ownen of land within the district'. Such an approach, emphalising
education and gentle persuasion as the first step, and prosecution hi the very lait resort,
may also-be_appropriate where the pursuit of biodiversity protection and resource
conservation both on land and in the sea conflicts with established patterns of resourc€
exploitation by indigenous peoples.
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Civil enforcement

An alternative approach to the use of prosecutions for offences is the use of civil
enforcement proceedings. These result not in punishment but in an order (an injunction)
to cease carrying out a prohibited activity and, perhaps, to compensate those who have
been affected and to carry out remedial work. If this precise, individualised order is not
obeyed, criminal sanctions will come into play because those carrying out the activity will
be in contempt of court. The effect is that instead of criminal punishment being used
immediately, it is postponed to allow those in question one last chance to bring themselves
into line.

Provision can be made for civil cnforcement proceedings to be brought by enforcement
agencies as an alternative to prosccution for offences or by members of the public.
Members of the public would need to have broad rights of standing to sue to overcome
common law restrictions on access to the courts (e.g. a provision allowing anyone at all to
take proceedings to restrain and remedy a breach of the legislation). Besides this, there
would have to be adequate provision for legal aid and access to information if this is to be
an effective regulatory alternative. In practice. resort to legal proceedings by members of
the public in the small South Pacific nations would appear to be an unlikely scenario,
although one suggestion is that civil prcrceedings would be more attractive, as well as
taking on a punitive dimension, if exemplary damages, going beyond compensation, could
be awarded. The likelihood is that the main burden of enforcement will continue to be
borne by specialist enforcement agcncies, with non-government organisations perhaps
becoming increasingly involved where large scale development impacts upon local
populations.

Administrative lsw and dirrction

So far, the focus has been on laws addressed to those whose activities might harm the
environment. Other environmental laws are addressed to the public officials who operate
the decision-making systems under which licenses and other approvals are issued. Even
though they have a great deal of discretion when it comes to making decisions, they must
stay within the ground rules laid down by the legislation. Where they are given the task of
deciding whether to grant a permission to carry out an activity which is otherwise
prohibited, for example, the legislation is likely to direct them to take certain factors into
account before reaching a final decision. They may have to go as far as having to consider
an environmental impact statement in the case of certain activities which seem likely to
have a substantial environmental impact. They may also have to advertise the fact that the
permission has been requested so that the general public can make comments, which the
decision-maker will have to take into account.

In New South Wales, for example, the lollowing factors must be taken into account by the
Environment Protection Authority in deciding whether to issue a pollution licence and, i[
so, what conditions to attach:

(1) the pollution being or likely to be caused by the applicant and the impact of that
pollution on the environment; and

(2) the practical measures which may be taken:

(i) to prevent, control. abate or mitigate that pollution; and

(ii) to protect the environment from defacement, defilement or deterioration
as a result of that pollution.

It is now accepted that the reference to 'practical measures' allows the EPA to take into
account the economic capacity of existing industry when deciding when to phase in
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pollution control requirements. What this means is that some sort of balance must be
reached between environmental and economic factors.

Note that the obligation laid down by the legislation is only to take these things into
account. This means that they must be given real consideration; the decision-maker
cannot simply pay lip-service to them. However, the degree of importance given to each

of them, when it comes to the final decision, rests with the decision-maker. There is no
requirement that each factor be given the same weight. The courts will not interfere, for
eximple, if a particular decision-maker, charged with the responsibility of regulation
development in an area, is pro-development rather than pro-conservation and this is

reflected in its decisions. Where the decision-maker is an elected body, such as a local
council, the precise weight given to different factors will reflect the political values of the
particular council- This may be as it should be, but the situation is very different where the
decision-maker is a non-elected public official or body such as an Environment Protection
Agenry. In thcse circumstances, there is a strong argument that the decision-maker should
be given clearer guidance in the legislation as to the weight to be given to different factors.

This approach, which decision-makers are allowed by law to take, is very different to that
taken by economists when carrying out a cost-henefit analysis. There, the basic idea is that
all valucs should be reduced into dollars and cents equivalents to ensure that there is a
common standard of measurement. The problem with this cost-benefit approach is that it
is extremely difficult, if not impossible, to reducc allvalues into these terms (e.g. the value
o[ an endangered species). Apart tiom this, economic cost-benefit analysis is only
concerned with questions of economic efficiency. It does not take equity considerations
into account (i.e. the distribution and redistribution of wealth in society). The argument is
that this involves political issues, which are best left to elected representatives, such as

those we find on local councils.

An alternative approach to one which simply requires decision-makers to consider a whole
range of factors, including the balancing of economic against environmental factors, would
be to incorporate a precautionary approach into the legislation itself. Principle 15 of the
Ri.o Declararrrcn describes this approach in thc following terms:

Where there are threats o[ serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing cost-
effective measures to preven t e nvi ronm ental degrad a tion.

Even if enacted into domestic lcgislation, this approach clearly does not go as far as to
place the burden of proof on dcvelopers to show that their actions are environmentally
benign. This would be one extreme vcrsion of an approach which emphasised the need
lor development to proceed cautiously, but it is clearly not the version contained in
Principle 15. Does it go as lar as to dircct decision-makers to give greater weight to
environmental, as distinct from economic lactors? Could the'measure' to be taken consist
of a refusal to allow a developmcnt to proceed at all or is the implication that the
precautionary principle is only concerncd with the conditions to be attached to
development approvals? In this connection. you should note the requirement that
measures to be taken should be cost-effective.

In decisions by the New Zealand courts, legislation has been interpreted so as to require
decision-makers to give greater weight to factors concerned with conservation of the
natural environment- ln Ashbunon AcclimatLvation Society v Federated Farmen of New
Zealand [198S] NZ 78, Cooke P concluded in relation to the water conservation legislation
under discussion:

...as a general working rule or guideline, preservation of the natural state,
either as fully as possible or to the extent of protection of outstanding
characteristics or features, is to be aimed at unless clear and clearly
sufficient reason is shown to the contrary. The ultimate criterion must be
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the public interest. The presumption is in favour of mnsewation. A
strong, really compelling case is needed to displace it.

There are a number of formulae which could be used in legislation to give environmental
protection greater prominence in the decision-making process. For example:

* a provision that development should not be allowed to proceed in a particular area
unless it is essential for a purpose in the public interest and no reasonable
alternative is available;

* a provision that a public body should not give approval to an activity unless it is
satisfied that it will be carried out in a manner which 'minimises' the risk of
pollution, land degradation and/or loss of biodivenity

* a provision that a public body should not give approval to an actMty unless it is
necessary for the reasonable economic use of the land;

a provision that a public body should not give approval to an activity unless it is
satisfied that there will be no adverse effect on wildlife.

Judicial Revierv

The legal process by which the courts try to ensure that public decision-makers stay within
the procedures and only take into account the factors spelt out in the legislation is known
as'Judicial reviewn. When carrying out this function, the courts are not concerned with
whether the ultimate decision made is a good or a bad one but simply with whether the
correct procedures have been followed and the relevant factors have been properly taken
into account.

ln certain circumstances, they will strike down a decision on the grounds that it is
manifestly unreasonable. In other words, it is a decisi<ln which is so unreasonable that no
reasonable person could have reached it. But they are extremely loathe to intewene on
these grounds, emphasising that it is not the function of the courts to substitute their own
decisions on what is best in the particular circumstances, because Parliament has given the
responsibility for making this decision on the merits to the decision-maker whose decision
is being reviewed.

The effect of a successful application for judicial review is that the decision challenged will
simply be declared invalid and an injunction may be issued to prevent the activity from
going ahead. The reviewing court will not substitute a decision favourable to the
applicant. There is no question of the decision-maker being punished for failing to follow
the correct procedures.

Appeals

Only if there is a right of appeal on the merits of the case can the body reviewing the
decision go further than the very limited role allowed to it under the judicial review
procedure. While judicial review is part of thc common law and will operate unless
excluded by legislation, a right of appeal only exists if it is specifically provided for by
legislation. An appeal on the merits allows the appeal body to completely reopen the
decision and substitute ils own conclusion as to the correct approach to take.

In environmental law, those applying for a permission are usually provided with a right of
merit appeal if permission is denied or if conditions are attached which they do not like.
On the other hand, a right of appeal is rarely given to those who are aggrieved by a
decision to grant permission. such as neighhouring landowners or conservation
organisations. Where these rights do cxist. they are usually called "third party appeal"
rights.
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Merit appeals involving environmental issues are usually dealt rryith by special tribunals
rather thin by courts. Sometimes, however, courts are specified by the legislation as the
relevant appeal body, for example the l-and and Environment Cxrurt in New South Wales.
In these circumstances, it is important to bear in mind that they are essentially taking the
place of the body which was responsible for making the initial decision. This could, for
bxample, be the tocal council. In this situation, they are not really playing the role that
courti have traditionally played. Some would accuse them of making what are essentially
political decisions, even though they have not been elected to do so-

Envimnmental impoct sss€ssment (EIA)

Where a public body has a legal duty to consider factors relating to lhe impact of an

activity on the environment before deciding whether or not it should be allowed_to go

ahead, this represents a rudimentary form of environmental impact assessment. Such a

duty is in fact a prerequisite to any form of environmental assessment. Where there is no
such lcgal requirement, the decision-maker who insists on considering environmental
factors is at risk of being found to have taken into account irrelevant considerations and
having its decision overturned.

Whether or not environmental factors have to be taken into account by decision-makers
depends on the precise wording o[ legislation. Under the New South Wales
Em,ironmental Planning and. Assessment Act 1979, for example, a general duty to do this
has now been placed on all public bodics when deciding whether or not to give approval to
development, even though the specific piece of legislation under which approval is
required has nothing to say about this question and may othcrwise look to be very mY9!
pro-development (e.g. legislation dealing with forestry and mining). In essence, the 1979

legislation placed a gloss on all existing legislation, much of which had been enacted at a
time when-there was a development-at-all-costs mentality. The courts have the job of
seeing that decision-makers comply with this duty.

The preparation and consideration of an environmental impact statement (EIS) is simply
one of a number of methods of environmental impact assessmcnt. [n Western Australia,
there are in fact four gradations of assessment:

* An Informal Review with Public Advice;

* A Consultative Environmental Rcview:

* A Public Environmental Review;

* An Environmental Review and Management Programme.

One of the bases on which diflferent levels of assessment can be distinguished is in terms of
the degree of public input into the assessment process which is allowed. This is one of the
factors which account for the distinctions drawn in Western Australia. Another turns on
the extent of evidence which those seeking the go-ahead for a project are required to
gather and to present to the government decision-maker.

There are a number o[ potential sources of information about environmental impact -

moat particularly, the developer, the regulatory body and members of the public- Legal
structures for impact assessment identifu the sources from which information is to be
sought. As far as memben of the public are concerned, the issue is whether they are to be
allowed to participate in the decision-making pr(rcess in any way - to present any
information at all.
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The envlmnmentel impoct statement @IS)

4" EIS_(gt.an'environmental plan' under the Papua New Guinea Environmental Planning
Act 1978) is simply one input into the decision-making process. It has three primar|
functions:

* it requires developers to take account of environmental factors in addition to the
economic considerations which the market makes them consider;

* it providel decision-makers with information so that they will be better equipped
to reach decisions;

* it ensures that members o[ the public obtain sufficient information to allow them
to participate in the decision-making process.

Who is rrsponsible for prcparing the EIS?

It is normally the developer who must producc the EIS. Thc ideat is that environmental
assessment should beco^me simp-ly anothcr input into the private decision-making process,
alongwith commercialfactors. In practicc, unless legal obligations are imposedJhis is an
ideal which will simply not be achieved as krng as environmental damage is a social cost
borne by the whole. comm_unity and not a private cost which has tci be horn by the
developer- In practice, ElSs are frequently prepared bv consultants and this has led to
some misunderstanding, with somc people arguing that the consultants must remain at
a-rms length from the developer and that the EIS must be in some sense'objective'. But
this is to misunderstand the whole process as it curreatly stands: the consuliant is simply
acting as the agent for the developer and in the end it-is the latter's views which couni.
T.t: is nothing.to prevent the regulatory body making its own investigations rather than
lim.p.lycommenting on those carried out by the dcveloper and its consultants. Frequently
legislation will require it.to report.o!-or assess the EIS which has heen prepareA 1e.g.Papua New Guinea Ewironmental Planning Act /978 s.l3(l )). Anothei approacti to
ensuring that EISs are nol complctcly self-scrving documents is to open ttrem ui to public
comment (e.g. Papua New Guinea Environmentnl Planning Act-1978 s. lri, allowing
anybody at all to make representations). Some jurisdictions even allow thc courts to
examinc EISs to make sure that they comply with legislative requirements relating to what
they should contain.

An alternative approach would be to have the developer pay for the EIS to be carried out
by anothe.r body which could make some claim to impaitiality and objectivity. It could,
however, be argued that it is the state's responsibitity tcl ensure that there is ai least basic
inlormation about the environment of a particular area and that the developer's
obligation.sh.oul! go no further than having to assess the precise impact of its proposal in
lig-ht of this background information. In other words, the state should be cofiecting this
information at the stage of strategic planning, well before any specific proposals-have
come up_

When is an EIS rcquircd?

Whcther or not an .EIS must he prepared by the developcr flor consideration by the
decision-maker will depend on the terms of the legislation concerned, or policy guidelines
where there is no legislative basis. Onc approa-ch is to spell out in Aitait-tlie precise
activities which req.uire the.preparation of an EIS. The pioblem with trying to be u*ry
precise is that certain activities which really ought to be fbrmally assessed in arign may be
omitted by oversight. This prohlem can be avoidcd hy using a more flcxible test, such as
'significant cffcct' on the environment. The problcm is thatlhis leaves those who have to
make the decision as to whether an EIS is required with precious littlc guidance.
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If this more flexible approach is taken. the next issue is who should make the decision on
whether an EIS is needed. One approach which can be taken is to leave it to the
government authority with specialist cxpertise in the environment. Other government
departments and public bodies, which cither themselves act as developers or regulate
private development, must then filter out proposals which they think will not affect the
environment to a signilicant extent, passing the remainder up for considcration by the
Environment Department. This filtering process, however, leaves the referring bodies
with control over what is handed up and thcre is room for disagreement over whether
proposals are likely to havc signilicant environmental effects.

Under the Papua New Guinea Environmental PlanningAct 1978, the issue is whether, in
the Minister's opinion, 'the proposal may have significant environmental implications' (s.

4(1)). This leaves the question of whcther an environmental plan is required a
discretionary matter in the hands of the Environment Minister. But the Minister does not
have to wait lor referrals from other government bodies responsible for development; hc
or she can also act on his or her own initiativc (ss.  (l ) and 7).

A different approach is to hand over the decision on whcther to require an EIS to the
government body responsible for the dcvelopment. This could be, for example, the
department responsible for road construction, lorestry or clectricity generation and
supply. It may be proposing to carry out the dcvclopment itsclf. or have the responsibility
of making the decision on whether privatc development should be allowed to go ahead.
Many of these bodies have traditionally had a development rather than a conservation
ethos. One argument in favour of placing the onus on them, therefore, is that only by
fixing such bodies with this responsibility will we ensure that, in the longer term,
consideration of environmental lactors becomes an integral aspect of decision-making
processes. Sooner or later, they will simply have to develop expertise in relation to
environmental matters to comply with their legal responsibilities.

The linal decision

Even where the Environment Minister, dcpartment or agency plays a significant role in the
environmental assessment process, it may not make the final decision as to whether the
project in question should go ahead. This may be left to the govcrnment body charged
with the task of regulating activities of the kind in question or proposing to carry out the
particular project itself, with the environment authorities playing only an advisory role.

Monitoring and management

Provisions need to be made for monitoring development once it has been given the go-
ahead. The objective is to assess actual impact in comparison with the predictions in the
EIS and to assess the effectiveness of any safeguards which have been taken, enabling
appropriate adjustments to be made in the light of this. There may be a requirement for
an ongoing management programme.
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10. THE ROLE OF CUSTOM IN ET.IVIRONMENTAL MANAGEMENT AND
I.AW IN THE PACIFIC

Iosefatu Reti

Intrrduction

Before we begin this discussion, lct us first attempt to define and understand what we
mean by eustom.

Mcre Pulea (1985) suggested that "custom is a set of written or unwritten rulcs to which
people must conformn. Custom is thcrelbre a ritual or process where conformity is vital
tbr the practice o[ a particular activity, whcthcr it bc social. as found in the customs o[
marriagc, or economic customs as found in the variclus customary practices of traditional
fishing and management of resourccs. Customs dictate the pattern of behaviour. the
violation of which invokes action to hring ab<lut obedience or redress.

Since custom is a prcrcess, it is always changing along with people's bchavioural changes.
What wc know today as custom may not have bcen so several years ago. Howcver, we
have come to adopt these as customs as they seem to cover not only the practices we havc
come to accept, but also the patterns of behaviour and social norms of the present
generation.

It is also important that we have a common understanding of what we mean by'law'. [-aw
is conceived as rules or modes of conduct made obligatory by some sanction which is

imposed and, when violated, enforced by a controlling authority. The sanctions can be of
a psychological nature such as ostracism, ridicule, avoidance or denial o[ favours. When
such sanctions are defined at a particular time and fixed by legislaticln, they are therea[ter
referred to as the 'written' or 'legal' law. When custom is dcfincd and fixed in such a
manner, it is no longer custom although thc law itself may argue that it is legislating
custom. For ease of understanding, I shall rcfcr to the legal and customary laws as being
synonymous with the written and unwrittcn laws respectively.

Chnmcteristics of Prcific island customs

Pacific Island people, like those in other parts of the world, behave differently and thus
have dil'ferent customs. However. there are some common characteristics in the cultures
and customs o[ these people upon which we can generalise in this discussion. In so doing,
we must also be careful about oversimplilying the diversity of Pacific customs as they do
indeed have some significant variations.

One of the morc common features of Pacific Island customs is the social structure evident
in the family or village organisation. In Tokelau, the Faipulc (head of thc island) and the
Pulenuku (head of the village) arc traditional roles which are accorded respect and
authority and which are now given statutory protection under law. The role of customary
chiefs in Vanuatu has been recognised through the establishment under the C-onstitution
of a Councit of Chiefs. One of the main functions of the Council is to discuss all matters
relating to custom and tradition. This is not only for the preservation and promotion of
culture and languages - it is also consultcd on any questions relating to tradition and
custom in connection with any Bill before Parliament. The Great Council of Chiefs
created under the Fijinn Affain Act is a recognition of the role o[ traditional lcaders in
making decisions and recommendations fbr the benefit of the Fijian people. In Westcrn
Samoa, the village Fono (council) is presided over by the Matais (chiefs) who regularly
deal with local offences and with conduct which threatens village harmony. The Fono,
described as the 'watchdog of Samoan customs', is probably the most institutionalised
traditional 'court' in the whole of the Pacific.
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Since Pacific customs and laws have not been codified, the varying information on customs
and practices has been one of the main reasons for treating points o[ customary law as
questions of fact rather than law. Reliance on oral evidence for the ascertainment of
customary law and practices makes it very difficult to determine the facts relating to
differences in opinion regarding what is custom and what is not. Traditional knowledge is
fading because of social changes and increased migration. The authority of traditional
leaders is being questioned by the younger generation. Sanctions which would normally be
applied in this type of situation are no longer effective in controlling and regulating
behaviour. The isolation of Pacific islands from the mainstream of world travel is no
longer a factor in keeping traditional custom and practices free of outside influence.
Pacific Islanders will therefore have to live with the expectation of further changes to thcir
customs and traditional way of life.

The mle of custom in envimnmental management

The sanctions imposed by custom and traditional law used to be very effective in shaping
Pacific Island peoples' bchaviour against the cnvironment. The t-ear ol' supernatural
retribution and punishment, or the cmbarrassment caused to one's family or community,
used to be effcctivc forccs in maintaining standards of social behaviour and practices
within a community and its cnvironment. Thc han of certain types of activity in honour of
the death of a high chief. the restriction o[ catches o[ certain specics at certain scasons,
and the communal ownership o[ resources helpcd regulate selfish exploitation of
resources.

Traditional methods employed for the management of resources are usually, but not
alwap, conscrvationist. For example, the practice of taking mangroves for firewood has
affected the habitat for marine-lil-c such as crabs and small fish. Qrral crushing has had a
dcstructive eft'ect on small fish. Nevertheless. the impact of traditional practiccs is usually
less severe than that of modern techniques. For example , the use o[ dynamite to kill fish is
not only destructive of large and small fish populations. but also has a long-term effect on
fisheries resources.

Increasing populations and commercial exploitation in most Pacific Island countries have
reduced the effectiveness of custom and law in the management of natural resources, and
this has also led to the erosion and gradual loss of traditional knowledge about resource
management. The decline in the importance o[ water rights in the Pacific for the last
century has been due largely to the shift in emphasis from pearlshelling and beche-de-mer
trade to intensive cash cropping and wage employment. Water rights became less
important and there was less exploitation of the sea. But changing patterns today have
given water rights a new importance because of the increase in population, the 2fi) mile
Exclusive Economic Zone and the increasing awareness of the marine environment as a
major econom ic resource.

These developments have been largcly responsible for the decline in the use of traditional
practices for the management and use o[ resources. Nevertheless, enough knowledge is
still found in the older populations to enable people today to consider their reintroduction
in the management of the remaining resources of the region. Traditional fishing customs
and practices have been useful means of control with the imposition of taboos towards
fishing in certain areas in certain seasons. Therefore it is important to understand
customary rights and traditional conservation and management practices as they do have a
valuable role in the management o[ natural resources in the environment of the region.

Sanctions imposed by custom are likely to be much more effective in the management of
resources, especially in the rural areas where, incidcntally, rcsources are going to be
concentrated over the next few years. The use of traditional practices and the recognition
of traditional systems and rights are likely to encourage the cooperation of the resource
owners in efforts to manage and use natural resources. This is extremely important as,
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without such cooperation. governments and organisations involved in resourc€
conservation are likely to fail in their efforts.

The mle of the written law in nesounce management

Neither the written nor the unwritten law will by itself achieve environmental management
in the Pacific. I say this because of the existcnce of dual claims on resources in the region.
Throughout the region, governments are forcver struggling to achieve a balance between
environmental managcment and development, and the latter is always the excuse for the
neglect of the former.

While legislation for the exploitation o[ natural resources has been developed in most
countries of the region, only a handful have passed environmental legislation whereby
these same resources can be protected from destructive exploitation. Occasionally,
environmental considerations are included in other resource-related legislation and these
are implemented as an additional responsibility for a non-environmental government
ministry. Until 1988, only Papua New Guinea had estahlished a separate Ministry for the
Environment responsible for the conservati<ln ol'natural resources and the environment o[
that country. Many other countries have recently includcd provisions in other legislation
to cover environmental concerns relating to activities of a particular Ministry or agency.
But these provisions are usually copied from foreign legislation which may have little
relevance to the local context. As a resuh. opposition from local communities and
conflicts with local customs are common in thc e nforcement of such legislation.

The written law has an important role to play in the resolution of conflicts relating to
resource use and rights, especially since customs and traditional rights to the resources are
often confused and unclear- This is not to say that the written law has overtaken the
authority of the unwritten law as, in many countries of the region, the authority of the
unwritten law is still an important force. In a few countries, this force has been granted
recognition by the courts. Several countries have recently given recognition to customary
laws through laws relating to natural resources such as land. forests, fishing etc. Others
have established special courts to dealwith issuss which are inherent in their customs and
which their existing courts may not have had sufficient competence to resolve. For
example, in Western Samoa, the Lands and Titles Protection Ordinance 19J4 gives the
L-ands and Titles C-ourt jurisdiction over disputes affecting all property held according to
Samoan custom and succession to Samoan customary land. The Nauru [:nds Committee
is empowered by legislation to determine questions of ownership, or rights, in respect to
land. In the Ckrok Islands, every title and interest in customary land is determined
according to ancient custom and usage of the natives of the Cook Islands.

Experience in the region indicates that the written law is seen as a last resort in the
management of the environment, or the resolution of conflicts arising therefrom. This is
because the land and sometimes the coastal areas are held under customary ownership
and there is a tendency to resolve conflicts locally, to reinforce local jurisdiction over
resources. Intervention by the courts may be seen as an indication of division in local rule
and could give rise to questions relating to the traditional leaders' ability to command
obedience and respect from the members of the community. This is better reflected in
situations where a decision by the courts is rejected by a community. Cases such as this will
normally result in conflicts between the government and localcommunity.

Incorpontion of customary law Into the legal system

As has been indicated earlier, customs and traditional law have in the past had some
su@ess in the protection of the natural resources and environment of countries in the
Pacific. However, some customs and laws have lost the degree of the respect they used to
command and are not as effective today as they were some years ago. The ever-increasing
reliance on the legal sptem to resolve issues more permanently has also seen the rapid
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decline in the power of the traditional law within the rural communities, which had
traditionally looked at the legalsptem as the last resort in dispute resolution.

Both the written and unwritten laws can contribute positively to the protection of the
environment of the Pacific. The unwritten law which has its basis in the traditional
customs and practices can bring together local communities to observe and to pay respect
to policies and principles set under the written law for the protection of the environment.
The legal sptem must also respect the local traditions and practices if it is to gain the
support and cooperation of the local people. Much of the legislation in the region has
bcen adopted from that of countries like Australia and New Zealand and will need to be
reviewed with the view to incorporating lcrcal customs and law where such customs and
laws are considered appropriate for thc protection of the environment.

In some countries of the region, mcasures are being taken to give legal recognition and
pow€r to traditional groups which have been considered instrumental in initiating and
implementing community activities consistent with government policies and plans. In
Western Samoa, for examplc, a Bill has recently hcen passcd giving ofllcial recognition
and more power to the Pulenuu (villagc mayor) to act as an official o[ government. If
given similar recognition and power to act with rcspect to the protection of the
environment, no doubt the eft'orts o[ government would bc hctter supportcd and
appreciated by the local communitics.

The incorporation of customs and traditional law in thc legal system will not be an easy
task as not all customs and laws are conducivc to the protection of the cnvironment.
kgislating custom could very well be thc llrst step to losing that custom permanently.
Further, in countries with two or more ethnic groups, customs will differ and the task of
reconciling them, or deciding on which custom to applv universally, could lead to division
within thc communitics. Howcver, if thc concern lor the environment as a rapidly
vanishing national treasure is genuine. its protection and wise managcment should
override customs and political differenccs, fbr the damage to the cnvironment will affect
countries and individuals alike. No government, group or communitv will by itself be able
to protect the environment.

Only when these groups are able to work togethcr will we bc ablc to see a reversal to the
present trend in environmental degradation and abuse. But such cooperative efforts will
be bcst served by legal instruments which take account of the customs and traditional laws
of the local communities and provide local people with the recognition and power to
protect and manage natural resourccs hascd on sustainable principlcs and practiccs.

Conclusion

It is clear that local customs and law have had some success in the protection of island
environments in the past decades. It is also clcar that thcse customs and laws have erodcd
orer time as younger generations havc started to question their authority. especially in the
light of the eft'ectiveness of the lcgal svstems adopted hy these countries under colonial
administrations. Customs will continue to change and it is expected that some of the
practices which have been effective in the protection of the environment will be lost unless
such practices are reintroduced and reinforced by the granting of offlcial recognition
under the existing systems. The 'tapus' on the use of certain spccies or areas was probably
the most el'fective practice of the past in the protection of the environment. Thispractice
is gradually being phased out as indiscriminate practices o[ resource exploitaiion are
introduced in the guise of 'effcctive tcchnology'. Competition for land and resources is
also a contributing factor as private ownership of land, a tbreign concept which has rapidly
found acceptance in the region, becomes widcspread. These trends are unlikely to tre
reversed and the problem o[ environmental protection is therefcrre going to be an
extremely difficult challenge for present and future generations of the regi<ln.
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A number of experts have implied that the problems facing the people of the Pacific today
arise from the procasses of social, economic and political change. but that these prcrcesses
have also solved some problems that have existed before. Some go further and state that
Pacific people can solve many of their problems by adapting their culture to the needs of
modern times, by abandoning or modernising their traditional land tenure systems,
communal obligations, customary rights to the marine environment, ritual and 'tapus' in
order to compete with the outside world and progress towards a richer commercial
economy. These arguments are not difficult to make nor are they difficult to understand.
What is more difficult to spell out are the implications these changes will have on the
scrcial structures and value systems of island peoples. We do know that despite the
changes brought about by the written law to regulate or replace some of the basic
customary law and practices of the local people, the complex traditional slntems of
environmental management tend to continue. The existence and continuation of the body
of customary law and practices not only serves to maintain tradition, but can also be
integrated into the legal and economic systems in order to produce a more comprehensive
environmental protection package for the Pacific.

Refenence

Pulea, M., Customary law relating to the environment, SPREP Topic Review 21, Noumea
1985.
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11. COUNTRY PRESENTATIONS ON CUSTOMARY PRACTICES
AND I.AW

btnpiled b John Ddany

The following is a summary of short presentations made by various participants.

GUAM

Ioanne Brown

Guam has been mlonised for longer than any other Pacific country and has only recently
begun going back to its traditions. It is currently undergoing a rapid development process
and there is a movement among the people to refer back to their heritage to balance this
process which involves all kinds of American, Philippine, Japanese and other loreign
investment. A country of 215 square miles. it is littered with hotels and tourist resorts.
There are five or six golf courses of 300 to 4fi) acres each being developed, even though
there are already 27 golf courses on the island. Development brings land and water use
into conflict with traditional uses. For example, should jet skis be allowed in traditional
fisheries areas? The developers are now getting into the central section of the island
where there are waterfalls and caves in the more undeveloped parts.

However, there is a feeling that the community has alwap used them and local people
should be able to continue to use this part of their country and have it free from
development. It is against this background of over-development that customary practice
struggles. While Chiefs used to control land use in villages. now they are gone. There are
current important issues of custom and development such as in Towar Bay where there is
a debate as to whether it is appropriate flor tourists to use the area which has been used for
centuries by traditional fishermen, and in Pago Bay where development has been
discouraged because of the action of local fishermen.

VANUATU

Hamlison Bule

There are 105 languages spoken in Vanuatu and custom plays a significant role in society.
Custom dominates the regulation of land law and land use in Vanuatu. Custom Judges sit
in some C.ourts and traditional Courts are provided for in Vanuatu's Constitution. The
C.onstitution also provides that if there is no law about a particular matter. it should be
decided according to custom.

WESTERN SAMOA

Samula Sesega

Customary practices have created many problems in Western Samoa. Village custom
based on village families and communities can be compared with a European type court
slntem of values. A person is still punished in a village for an offence and may be fined or
banned. We have the Wage Council Act 1990 which tries to bridge the gap between the
two slntems of law. The government tries to endorse village-based decisions to minimise
the conflicts.

Samoans have a deep respect for their natural environment. There were alwala
traditional controls over agriculture and fishing aimed at consewing these resources since
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they were wntial to the suwival o.f people,in eatlier tirlree. For example, praritilts su$
as lihiftitig thp errltfuation fron one garden to ano-ther andtempgrary bans on the tilling,of
animals anrl fish pothap* aeaidentall.y achtorcd soxiserna,tion uoder eustomary law"

Western Samsa has not looked at iucorporatiqg ft@ c-lr$tonatF pract-i,se into [s
€nviror[m:€ntal lqi,a166- o
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A'n opinion unc orpresed thal lonefati Retlla vie*r - that 'qrston should Sot be
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t2. INSTITUTIONAL STRUCTURES AND REQUIREMENTS FOR THE
I M PLEM ENTATI ON OF M U LTI I-ATERAL ETWI RON M ENTAL
COITIVENTIONS

PauI C Sznsz

Unlike many branches of international law, that rclating to the environment is for the
most part of relatively recent vintage - much of it creatcd during thc past two dccades
since the Stockholm Conference - and is rarely in the form of binding customary law. For
the most part, it is either expressed in multilatcral international treaties, which are binding
but only on the parties thereto, or in 'soli law', such as high-level declarations (e.g., those
of Stockholm and Rio, and the World Charter for Nature) or mere technical standards,
which are not binding but are addressed to the world community generally and are
designed to guide governmental behaviour. What both these lorms of law have in
common is that they are mostly generated within international organisations, often in a

more clr less continuous norm-making process, and that these organisations also monitor
and assist in the implementation o[such law.

In order to appreciate these processes, it is therefore uselul to undcrstand thc variety of
international organisations engaged in environmental norm-making and implementation,
and for that it is necessary to have a basic grounding in the naturc of these agencies. This
paper therefore first outlines the basic information and terminology in this area. and then
systematically sketches the most important of the environmentally active organisations.

Principles and terminolog5r relating to lnternational Organisations in general

Two varieties of International Organisations (IOs) exist:

Intergovernmental Organisations (IGOs) are cstablishcd by multilateral
international treaties (their constitutional instruments). and have international
legal personality and memberships consisting of States.

Supra-nationalorganisations are thosc lcw [GOs (e.g. thc European Community)
that exercise some legislative. executive and judicial powers with respcct to their
member States.

Non-Governmental Organisations (NGOs) have at bcst very limited international
personality (mostly dcriving liom thcir relations to certain IGOs) and
memberships consisting either of individuals or of national NGOs.

IGOs have various types of organs:

Representative organs, in which the member States are repr€sentcd. Every IGO
has at least a plenary organ consisting of the entire membership, and large and
busy ones may also have one or more rcstricted organs that can meet for longer
and more frequently.

A Secretariat, led by an executive head and consisting of a staff of international
civil servants.

There may also be expert and judicial organs.

Organs may be principal, established by the constitutional instrument, or
subsidiary, mostly established by decision of principal organs or of senior subsidiary
ones (the parent organs).

l.

2.
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Some subsidiary organs are mmplex, i.e. they themselves have one or more
representative and expert organs and a secretariat essentially separate from that of
the parent IGO.
Some complex subsidiaries organs (e.g., UNEP) are characterised as quasi-
autonomous, having an executive head in effect elected by a representative organ
and only nominally subject to the executive head of the parent IGO , but rather
answering to a representative organ of the subsidiary, and with a budget partly or
wholly independently financed from that of the parent IGO (e.g. by directly made
voluntary contributions). Such organs are sometimes hard to distinguish from
independent specialised agencies (see 3.3), the essential difference being that the
latter are created by a constitutional treaty while any subsidiary organ, no matter
how complex or autonomous, is created by a decision of a representative organ of
the parent IGO.

Some treaties, especially environmental ones, in effect create mini-IGos with a
plenary organ meeting only rarely and a minimal secretariat, usually attached to
the IGO that sponsored the treaty. Sometimes there is no separate secretariat at
all, in which case that of the sponsoring IGO may service the treaty's
representative and expert organs and these are then characterised as treaty organs
of the sponsor; an IGO (or a quasi-autonomous organ) that sponsors significant
treaties may have its own activities controlled more by the latter than by its own
constitution (or establishing resolution).

Some organs are joint, having been established by scveral IGOs (such as the
United Nations Food and Agricultural Organisation sponsored the World Food
Programme). There are also inter-agency organs, established by a senior IGO to
service its entire 'system' (see 3.3).

Organs may also be classified according to their duration. i.e. as standing (though
any subsidiary organ can be tcrminated or transformed by its parent) or ad hoc. A
special type of the latter are conferences (e.9. UNCED). including their
preparatory commissions.

IGOs, as well as quasi-autonomous organs. can be classified according to:

Their membership: as universal or global, regional, sub-regional or non-regional;

Their terms of reference: as general or political (such as the UN and the
Organisation of African Unity), or technical (e.g. the environmental ones) or
financial, or military, etc.

Some IGOs are grouped, such as the UN Sptem. which consists of: the UN, its
specialised agencies (which are independent global IGOs with generally technical
tasks, e.g. International l:bour Organisation, the World Health Organisation, the
United Nations Education Scientific and Cultural Organisation, the International
Maritime Organisation), some other related IGOs (e.g. International Atomic
Energy Agenry), numerous global (e.g. United Nations Environment Programme.
United Nations Conlerence on Trade and Development) or regional (e.g.
Economic and Scrcial C-ommission for Asia and the Pacific) quasi-autonomous
organs, plus some joint and inter-agency organs that help tie the system together.

IGOs and certain organs can also be classified according to:

How they are financed: by assessed contributions, by voluntary contributions, by
capital payments, by periodic rcplenishments, by income from operations or by
taxes imposed on certain activitics or entities.

4.
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How lhey take decisions: by one-member-one-vote, by weighted votes (e.g.
according to contributions), by assigning some decisions to restricted
representative organs with specially balanced membcrship, any of which may be
subject to requirements of simple or qualified majorities, unanimity or consensus,
or selective veto rights -- which are often related to how the IGO is financed.

II. The range and stnrcture of International Envimnmental Organisations and
Organsl

1. The United Nations sptem

The UN proper

Within the UN System, there is no IGO (aside from a number of mini-IGOs), such
as a specialised or telated agency, whose terms of reference are primarily
environmental. Nor does any principal organ of the UN have such a chaige. Thb
environmental activities of the system, which are becoming more an-d more
extensive and diverse, are therefore assigned and accomplished as follows.

The centre-piece of the UN's environmental work is the United N4lions
Environment Programme (UNEP). established by the UN GeneralAssembly' as a
quasi-autonomous organ on the recommendation of the Stockholm Conference.
It consists of a S8-member Governing C-ouncil, an Environment Secretariat headed
!Y the Executive Director, and an Environment Fund. Its original Environment
Coordination_Board was later replaced by an intcr-agency organ (the Designated
Officials on Environmental Matters (DOEM)) that reports to the UN sfrtem's
Administrative C-ommittee on Coordination (ACC). Duiing the two decades of its
existence, UNEP has formulated a substantial amount of soft law (guidelines,
model laws, etc) to assist its members and has also sponsored a great'number of
multilateral international Trcalics o[ a global rpture (such as on Ozone Layer
Protection,r Hazardous Wastes4 and Bidiveoity.) It his also initiated, together
with the.WgFn Meteorological Organisation (WMO), work on theClimate Change
Conuention") or regional scope (especially under its Regional Seas Programme,
which now covers 14 areas through nearly three dozen treaties). Aside from
sponsoring the negotiation of these instruments, UNEP assists in their
implementation, in part by servicing treaty-organs created by some of these
instruments (e.g. certain Regional Seas ones) or by sheltering the mini-IGOs
created by 1[e qv_eral global trcaties it has sponsored. Thbugh chronically
underfunded, UNEP also perlbrms extcnsive educational, technical assistance and
some research functions to assist States. It is charged with coordinating all UN
Sptem environmentalactivities. and runs, partly in ciloperation.yith otheitCOs, g
number of monitoring and inlbrmation systems (e.g. GEMS/, tNForERRA"d

5

6

I
8

A good description of the current and immediately anticipated strucrure of international
environmental institutions appears in chapter 38, nlnternational Institutional
Arrangements" of UNCED'sAgenda 2/(A/CONF.l5ln6 (Vol IIf). Annex II, Section IV).
NRESaZeT(XXUD oe72).
1985 wnna convention for the hotection of the ozone Layer,lnternational Lrgal
Materials $Ll"f), vol 26, p.7529, and its 1987 Montreal hotocol on Substances that Deplete
the Ozone Loyn,ILM, r,ol. 26, p. 1550.
1989 Basel Convention on the Control of Transboundary Movements of Htaardous Wastes
and their Disposal, ILM, vol. 28, p.657.
IWZ Rio Convention on Biological Diveniry,ILM, vol. 31, p. B2Z.
1992Convention on Climate Change,ILM, vol. 31, p. 85I.
Global Environment Monitoring Sptem.
INFOTERRA is a global informarion system on the environment.



57

9

10

11

t2
13

IRPTCg and IPCSlo). UNEP also provides the current home for the secretariat
of the UN Scientific Cxrmmitte€ on the Effects of Atgpic Radiation (UNSCEAR),
which the General Assembly had established in 1955't.

UNCED recommended the establishment of a C.ommission on Sustainable
Development (CSD) to ensure the effective follow-up on the work and
recommendations of the C-onference, and to help coordinate national and
international actions in relation to environment and development. It is to report
to the General Assembly through the Ec,onomic and Social C-ouncil (ECOSOC),
but its terms of reference still remain to be established bv the General Assemblv at
its current session.

The following principal organs of the UN carry out, as part of their overall tasks,
significant environment-related functions, and others (such as the International
Court of Justice and possibly even the Security Council) stand ready to perflorm
such functions within their terms of reference:

(a) The General Assembly is the parent of UNEP and CSD, as well as of some
lesser environment-related organs (e.g. UNSCEAR), the supervisor of
ECOSOC. the convener of both the Stockholm and the Rio Conferences,
the creator of the mechanism to negotiate the Rio Framework Conventinn
on Climate Change, and the senior representative organ in the UN Sptem
on allenvironmental matters, u{t4.h issues solemn pronouncements such as
the WorA Chaner for Nature.'' It considers. usually in odd-numbered
years, a number of environmental issues in its plenary Second (Economic
and Financial) Committee, lor the most part on the reports of the just-
mentioned organs. However, its over-burdened schedule leaves it and its
Second Committee little time to give serious consideration to these
matters.

(b) The Economic and Social Council (ECOSOC) receives the reports of
UNEP as well as of most quasi-autonomous organs and the specialised and
related agencies, many of which carry out environment-related activities.
However, for the most part it is merely a way-station to the General
Assembly. with little independent input in this field.

(c) The Secretary-General, the chief administrative officer of the UN and the
head of its Secretariat, is the nominal superior o[ the UNEP Executive
Director and the more immediate chief of a number of secretariat units
carrying out a miscellany of environmental tasks.

In addition to the above mentioned principal organs and the specialised
environmental ones, a number of other UN subsidiary organs have significant
environmental functions. These include the UN Development Programme
(UNDP), the UN University (UNU), and the five Regional Commissions -- some
of which work in co-ordination with regional environmental bodies. Particularly
environmentally active is the Economic Commission for Europe (ECE), which [p5
example sponsored the 1979 Long-Ronge Transboundary Air Pollution Treatytr
and is several Protocols. The Economic and Scrcial Commission for Asia and the
Pacific (ESCAP) has established a Crrmmittee on Environment and Sustainable

International Register of Potentially Toxic Chemicals.

International Programme on ChemicalSafety, operated togetherwith ILO and WHO.
A/REStel3(X) (less).
A/RES/37n (1e82).

ILM,vol. 18,p.1442.
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Development and approvq{ a Regional Strategy on Environmentally Sound and
Sustainable Development,r{ but has otherwise done relatively little in this field.

Finally, mention should be made of the two major environmental conferences
convened by the General Assembly. the 1972 Stockholm C.onference on the
Human Environment and the 1992 Rio Conference on Environment and
Development (UNCED). Other environment-related conferences dealt with
subjects such as Population (Bucharest, 1974), HABITAT (i.e. human habitation,
Vancouver, 1976), Water (Mare del Plata, 1977) and Desertification (Nairobi,
1977). Each such conference had a Preparatory C.ommission, which in turn
convened a number of regional or specialised representative and expert bodies, so
that the conference itself did not merely consist of the one or two-week climactic
session, but of a multi-year proc€ss involving studies and negotiations in a number
of temporary and relevant standing organs (in many of which the public
participated through NGOs and the media) and often extensive follow-up
programmes and mechanisms.

Specialised, related and other agencies

The Food and Agriculture Organisation of the United Nations (FAO) is one of the
first IGOs to concern itself with the environment, [or, pxample by sponsoring the
]951 Rome Internatfutnal Plant Protection Cont'e4tttn,'' numerous treaties on the
regulation of fqhing, the 1981 World Soil Charter,lo the 1985 Tropical Forest Action
P/an (TF.{f,)r / and the 1985 Intemational Cde of Conduct on the Distribution of
Pesticides.ro It has alwap been an important player in relation to the protection
of biodiversity.

The United Nations Educational. Scientific and Cultural Organisation (UNESCO)
in 1971 initiated what may bc considcred as the precursor of bropS-based
internationalenvironmental programmes: Man in the Biosphcre (MAB),r'and in
1972 it promulgated the CqlXvention Concerning lhe Protection of the World
Cultural and Notural Heritage.LU which established thc World Heritage Committee
now carrying out its important functions as a treaty organ of UNESCO.

The International Maritime Organisation (IMO), and particularly its Marine
Environment Protection Committee, is responsihlc lor the negotiation and/or
administration of a number o[ important conventions relating to ocean pclllution,
sucfi,as the 1954 Intematianol Convention for Prevention of Pollutinn of the Sea by
Oilzr (inclu{,i4g the 1971 Amendment concerning the Prodqction of the Great
Barrier Reefzz), and the 1972 London DumpingConvention '-' The International
Atomic Energy Agency (IAEA) has a statutory concern for nuclcar safety that is

now understood as including environmental considcrations: it has promulgated
instruments such as the 1980 Convention on the Physicol Proteclion of Nuclear

ESCAP/RES I 47 lt (rger).
UN Treaty Series, vol. 150, p. 67.

FAO Conference Resolution, 2lst session. 8/81.

FAOPublication M-30.

FAO Conference Resolution, 23rd session, l0/85.

*e Man Belongs to the Earth (UNESCO, 1988).

UN Treaty Series, vol. 1037, p. 554; tLM, vol. 11, p. 1358.

UN Treaty Series, vol.327, p.3.
rMco/REs/A"232(VII).
Convention on the hevention of Marine Pollution by Dumping of lAasrcs and Other Matten,
UN Treaty Series, vol. 1045, p. 120; ILM, vol. lI,p.1294.
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.A
Material,L+ the 1983 Gudelines for Mutual Emeryenq Assistance4lnangements in
Connection with a Nuclear Accident or Radialogical Emeryenq,al and the 1990
Cde qfi Practice on the Internatianal Transboundary Movement of Radioactive
Waste-zo

The World Bank has, after years of relative indifference, recently evinced an
increasing concern for the environmental soundness of the national projects it
finances, and has also started supporting specifically environmental projects. In
1991 it joined with UNEP and UNDP in establishing the Global Environment
Facility (GEF),27,,owhich includes the Montreal bzone Protrcol's Interim
Multilateral Fund.a

Other UN specialised agencies, such as the International labour Organisation
(ILO), the World Health Organisation (WHO) and the World Meteorological
Organisation (WMO), as well as UN-related agencies such as the General
Agreement on Tariffs and Trade (GAT[) and the World Tourism Organisation
(!\ffo) also carry out important environment-related functions, including the
negotiation of relevant conventions, the generation of soft law and the monitoring
of environmental mnditions and compliance with international environmental
norms.

The environmental work o[ all these organisations and organs is coordinated
through the inter-agency ACC, using subsidiaries such as DOEM and the
Committee of International Development Institutions on Environment (CIDIE).

Finally, there are numerous environmental mini-IGOs and treaty organs
established by treaties formulated within the UN System (some of which were
mentioned above), which are largely embedded in their sponsoring organisations
and also constitute part of the structure of UN-related global and regional
environmental IGOs.

Other global or non-regional organisations

Aside from the IGOs of the UN System, there are a number of other non-regional
entities that concern themselves mainly or peripherally with environmental
matters- Many of these were established to protect or save particular species, such
as the International Whaling Commission and the Inter-American Tropical Tuna
C-ommission. Others have a more generalcharge, such as the International Union
for the Conservation of Nature and Natural Resources (IUCN - The World
C-onservation Union) and the European and Mediterranean Plant Protection
Organisation.

Regional Organisations

A number of the regional IGOs, such as the Organisation of American States
(OAS) and the Organisation of African Unity (OAU) consider environmental
matters directly or through specialised organs or IGOs. In Europe, the
Organisation for Economic Co-operation and Development (OECD) and the
European Communities (EC), have issued numerous binding or facultative
decisions, directives. guidelincs and recommendations in the environmental field;
in 1990 the EC established a European Environment Agenry and a European

UN Treaty Series, Registration No.2ul63l; IAEA INFCIRC|?74.
IAEA INFCIRC/310.
IAEA INFCIRC/385.
World Bank Executive Directors Resolution 91-5; ILM, vol. 30, p. 1758.

UNEP/OzL.Pro.2l3 and ILM, vol. 30, pp.1770,1773.
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Environment Information and Observation Network. The European Bank for
Reconstruction and Development (EBRD) is specifically charged with taking
environmental considerations into account in carrying out its functions.

Non-Governmental organisations

As in the human rights field, NGOs play an important role in respect of the
environment. These organisations, like IGOS, can be general or specialised, and
function on global, regional, sub-regional or national levels; some have also
established effective networks to facilitate achieving shared objectives. Their
functions in respect of the international legislative process (III below) can be
classified roughly as follows:

(a) Assisting in the formulation o[environmental norms (whether these are to
be set out in binding treaties, in'so[t law'declarations, recommendations
or guidelines, or in'non law' model legislation, etc) through the provision
of specialised data, proposals, draft texts and arguments to IGO bodies
(representative, expert and secretariat);

(b) Assisting in the monitoring of environmental conditions in general (macro-
monitoring) and particularly on compliance by States, individuals,
corporations and other entities with established national and international
environmental norms (micro-monitoring);

Assisting in the evaluation of projects with environmental implications,
particularly when environmental impact statements are prepared and
assessed in some public body, whether legislative, administrative or
judicial;

(c)

III.

(d) Educating and mobilising the public, to demand the formulation and
promulgation of national and international environmental norms, and their
proper implementation through local, national and international
authorities-

The international legislative pnocess

Until relatively recently. the international legislative process as such, that is the
procedures by which international law is created, was not recognised as a distinct
mechanism. Even in UNCED's extensive Agenda 2I the subject is barely
mentioned, except for the expression of conccrg about the insufficient
participation of developing countries in the process.zt which indeed is one of its
weaknesses.

Basically, the international legislative process creatcs international law of various
kinds: most conspicuclusly, multilateral law-making treaties; less directly,
customary law; and considerable volumcs of the so far often under-appreciated
'soft law', which States are not obliged to, but may nevertheless find it convenient
to follow, and even of 'non law', such as model laws and treaties, that do not
suggest any need for compliance but make it convenient to utilise texts that
embody the desired norms.

What has not changed since oldcr times is that the principal actors in creating
international law are still States. What is new is that more and more of the flora in
which international norms are formulated and the agents through which
compliance with these norms is facilitated and lurthered are IGOs. Furthermore,
these IGOs or IGO organs, especially those heavily involved in these processes,

29 A/CONF.15L126 (Vol.III), Annex II, Section IV, Chaptcr 39, paras. 39.1(c) and 39.9.
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such as ILO and UNEP, have evolved regular procedures, which they improve
from time to time on the basis of experience. However, looked at overall, there is
still not much pattern to be detected, though of course IGOs learn from each
other, particularly because the national officials who act as representatives in one
organisation often do so also in others. But the process is still highly decentralised,
with dozens of world-wide and regional organisations engaged in numerous
legislative projects. Though occasional overlaps are thus inevitable, serious ones
are normally avoided because at least some of the individuals involved -
representatives, experts and secretariat - are well enough informed.

The most formalised of these processes are the ones that produce global
multilateral law-making trealies, while those through which solemn high-level
declarations and expert technical guidelines or model terls are produced tend to
be simplified versions of treaty-making. In gcneral, one can distinguish the
following steps:

(a) The initiation of the process, usually through the introduction of a proposal
by a State in a senior organ of a competent IGO. That organ then
considers, perhaps with the hclp of experts, whether the proposal to
formulate a treaty should be pursued. by examining the alleged defect or
lacuna that the treaty is to cure (i.e. the current state of the law and
developments in other IGOs), the appropriateness of the proposed
method (i.e. would some other type of legal instrument, such as a soft law
one, be preferable), the likelihood of success (i.e. are sufficient States apt
io agree), and the prospcctive length and cost of the process. The lattcr
consideration is becoming more and more important, as both tGOs and
participating States find themsclves overwhelmed with a multitude of
legislative projects.

If it is decided to proceed, the initiating organ must designate the organ or
organs (standing or temporary; representative, expert or secretariat) in
which the next stage - formulation and negotiation - should take place.
This choice depends o[ course in part on the complexity of the subject
matter and the degree to which States differ as to how, and indeed
whether, it should be handled. During this process NGOs are more and
more often given the opportunity to participate. usually as observers. but
sometimes even as participants.

If the negotiations are successful and a largely agreed text is produced, the
ICO will proceed to the adoption stage. This may be carried out either in
a standing organ in which most of the potential parties are represented, or
a'plenipotentiary' conlerence may be convened.

Once adopted, a treaty of course dcrs not automatically enter into lorce
(and this is the principal dil'ference between the domestic and the
international legal processes), but must lirst be ratilied by a sufficient
number of States (specified in the final clauses of the treaty) in order to
enter into force at all, and even then it does so only for the States that have
done so. The recent increases in the number o[ States, particularly
developing ones, and the number of new treaties formulated each year
(nowadays typically more than a dozen global ones and even more regional
ones), has caused many States to fall further and further behind in acting
domestically on thesc instruments. Some IGOs have attempted to assist
States in doing so.

Finally, and this is particularly relevant to environmental treaties, which
often relate to technologically rapidly developing situations, it has become
necessary to develop devices to facilitate the up<lating of treatie.s without

(c)

(d)

(b)

(e)
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the involved process of initiating, negotiating. adopting and ratifoing
amending instruments. Various procedures are evolving for this purpose,
such as technical annexes that can he changed by expert organs, and which
become automatically binding on States unless objected to within a
specified period.
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13. THE IMPLEMENTATION OF ETMRONMENT COT.MNTIONS IN
THE SOUTH PACIFIC

Kilifmi S. Etcuati

Introduction

The term 'Environment Conventions' in the topic refers to the Convention on the
Conseruation of Nature in the South Pactfu (Apia Cowentinn,7976), and the Conventinn
for the Protection of the Naaral Resources ond Environment of the South Pactfrc Regian and
Related Protocols (SPREP Convention, 1986). However, it is important to remember that
there are other regional agreements which also promote balanced resouree management
and environment protection in the South Pacific, for example the Rarotonga South
Pactfrc Nuclear-Free Zone Treaty,1985, the Wellington Diftnets Convention, 1989, the
Nukuaf ofa Fisheries Treog, I 987 and the Forum Fisherics Agency Conventian, 1979.

For several reasons which will be mentioned later in this paper, the implementation of
these latter agreements has been pursued with vigour, commitment and a great deal of
success. On the other hand, the implementation of the Apia Convention and the SPREP
Corutention has not attracted similar commitmcnt and application- At the same time, as a
result of the similarities of the objectives of these agreements as well as other programmes
and initiatives relating to the protection of thc natural resources and the environment in
the South Pacific region, the successlul implcmentation of these other measures would
also mean, in part at least, the implementation of the twcl specific environment
Conventions.

It is also important to remember that the primary purpose of these two environment
Cxrnventions is to provide a legal framcwork or hasis for implementing the Action Plan for
managing the natural resources and environment of the South Pacific region. It is
therefore very important that the provisions r>[ these two Conventions are actively and
specifically implemented instead of being incidcntally implemented through the fulfilment
of obligations in other agreements and programmes.

The Apia Convention

The principal objective of thc Apia Cowention is the conservation of natural ecosystems in
the South Pacific region. This C-onvention was concluded in Apia on 12 June 1976 but
only came into effect on 28 June 19i0, ninety days after the deposit of the fourth
instrument of ratitication or accession. The fivc States which are parties to this
Convention (Ccxlk Islands, France, Fiji. Australia and Western Samoa) all joined between
1987 and 1990.

The first meeting of the parties took place in Noumea on 12 July 1991 and they adopted
procedural rules for mectings and establishcd a list of topies, all related to the
implementation of the Convention, which are open lor discussion in these meetings. They
also requested the SPREP Secretariat to prepare financial rcgulations and budget for the
operation of the C-onveniion to be considered by an extraordinary mecting of thc Partics
after the 1992 SPREP Intergovernmental Meeting in Apia. The Convention itself does
not provide for a meeting of the parties and nor does it contain any other arrangements
for its implementation.

The second meeting of the parties (extraordinary meeting) hcld in Apia on l8 September
1992 was a disappointing affair. Representativts of four of the five parties attended but,
for some reason, it was ruled that the meeting lacked a quorum although only two-thirds
of the parties were required to form a quorum. The fullconsideration and adoption of the
financial regulations and budget were deferred and the only other matter discussed was
the desirability of developing rheApia Convention as a Protocol to the SPREP Convention.
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The specific implementation of the Apin Conventinn is therefore still in the preparatory
stages. But even here, there is little enthusiasm. Indeed, as shown in the aborted
extraordinary meeting of the parties in Apia this year (1982), the parties and the SPREP
Secretariat seem more interested in turning this Convention into a Protrcolto the SPREP
Convention than in promoting and implementing it.

Two comments would be helpful here. First, it would be extremely difficult to turn the
Api.a Convention into a Protocol to the SPREP Conventi.on for the technical reason that
each applies over a different geographic area. Secondly, and even more importantly, such
a step would clearly defeat the objective of protecting the environment and natural
resouroes in the South Pacific region. the Api"a Convention covers the land as well as the
marine areas whereas the SPREP Convention applies only in the 200 mile marine
Exclusive Economic Znne.

In my view, upgrading the Apin Convention to accommodate recent developments and
approaches in the protection of natural ecos)ntems and their components in the South
Pacific region would be a more constructive use of time and resources than altering it to be
a Protocol to the SPREP Convention It would also result in better protection of the
natural environment in this region.

The SPREP Convention

The principal objective of the SPREP Convention is the protection of the natural resourses
and environment of the South Pacific region. Unlortunately, the Convention applies only
in the 200 mile Exclusive Economic T,r:nes of the parties and the areas of high seas fully
enclosed by these zones.

The,SPREP Cont'enti.on was concludcd in Noumea on 24 November 1986. after four years
of negotiations. It came into force on 30 August 1990, 30 days after the deposit of the
tenth instrument of ratilication or accession.

lhe first meeting of the parties (Australia. Cook Islands, Federated States of Micronesia,
Fiji, France, Marshall Islands, New Zealand, Papua New Guinea, Solomon Islands. United
States of America and Western Samoa) took place in Noumea on l0 to 11 July 1991. In
this meeting. the parties discussed thc mcasures to be taken to implement the Convention
and its Protocols as required in the Convention. They adopted rules of procedure for the
meetings of the parties and asked the SPREP Secretariat to prepare financial rules and
budget for the administration and implementation of the Convention and its Protocols,
these latter rules and budget to be considered by the extraordinary meeting of the partics
after the 1992 SPREP Intergovernmental Meeting in Apia- There was discussion of other
general points towards the implementation of the Convention, but there were no decisions
on specific actions to be taken by the parties. The meeting however adopted a resolution
strongly urging other eligible governments to join the Convention "without further delay".

The extraordinary meeting of the parties held in Apia on 18 September 1992 was attended
by representatives of seven countries (out of I 1) and they decided to discuss the financial
regulations and other Convention matters informally as they were insufficient to form a
quorum.

Therefore, as with the Apia Convention the specific implementation of the SPREP
Convention is in the preparatory stages and a great deal more needs to be done by the
parties and the Secretariat before the region bcgins to derive any lasting benefits from it.

Incidental implementation

,ds mentioned earlier in this paper, the implementation of other agreements, programmes,
and initiatives in the region has resulted in the incidental implementation of certain
provisions of the two environment Conventions. There is nothing wrong with this
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development and it was expccted, given the similar objectives. There is a danger, however,
that the countries of the region will be satisfied with these results and therefore place less
emphasis on the implementation oI the Conventions.

The protection of the natural environment is vitally important to the existence of all living
things, including people, so that specitic Conventions aimed at achieving this protection
should bc promoted and implemented in thcir own right. Also, protecting the
environment through legal obligations contained in specilic environment Conventions
provides a stronger binding force on governments and a lirm and sure foundation lor
everyone, including donors, on which to operate.

Im plementation difliculties

The other regional agreements mentioned in the first paragraph of this paper were all
initiated by the governments of the region. Thc Apin Convention was an IUCN/Arthur
Dahl initiative, while the SPREP Conventian was part of the UNEP Regional Seas
Programme. The South Pacillc countries recognised the need lor these environment
Conventions and so they negotiatcd and concluded them. However, the implementation
of the two Conventions has ncvcr hcen promotcd as strongly and as succcssfully as that of
other rcgional agreements, indicating perhaps that the countries of the region have not
put as high a priority on thcm as on the agreements which thcy initiated.

It also scems clear that the lack o[ activc implcmcntation o[ the environment conventions
has been a consequence of thc uncertain situation under which thc SPREP Secretariat has
operated within the South Pacil'ic Crrmmission. In the case o[ the other regional
agreements, the regional organisations which handlcd them, such as the Forum
Secretariat, Forum Fisheries Agcncy and SOPAC, were in the forcfront actively seeking
support and promoting thc implcmentation of these Agreements. They did not wait for
the Governments, they took thc initiativc and their efforts were rewarded with suc@ss.

The SPREP Secretariat has not done the same with the environment Conventions. and
with good reasons. They lacked the staLus, thc organisation and the staff while they were
in Noumea, and while the situation has improved since shifting to Apia, they are still
struggling to keep up with the rapidly cxpanding workload and thcir status has yet to tre
finally resolved.

Implemenling the regional envimnment Conventions

The SPREP Secretariat will have to take an active lead in efforts to implement the
environment Conventions or they will not be effcctively implemented. The result of the
work which is now being conducted under SPREP, particularly through the National
Environmental Management Strategr and Rcgional Environment Technical Assistance
projects and the Biodivenity Programme, would in fact amount, to a large extent, to the
implementation of the Apia Convention and the SPREP Convention What is needed is for
the SPREP secretariat to establish clear linkages between the objectives and obligations in
the Conventions and the work which is now bcing done. draw up a list of the outstanding
obligations, and then activcly persuade governments to take the necessary measures to
fulfil their obligations under the regional environment Conventions. As with other
regional agreements, the governments will respond positively to the Secretariat's efforts
and the South Pacilic region will have fully etlective environment Conventions.
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14. IMPLEMENTATION OF THE CLIMATE CIIANGE CO TVENTION IN
THE PACTFIC

Petcr l-awrcne

Intruduction

At the United Nations Conlerence on Environment and Development in June of this year,
nine Pacific Island countries were among those to sign the Convention on Climate Change.
Australia has joined the Pacific Island countries in calling for as many countries as possible
to ratify the Grnvention to ensure that it enters into force as soon as possible. Thus the
South Pacific Forum Communique this year also called on all countrics to become partics
to the Convention as soon as possihle. Entry into force of the Convention requires 50
countries to deposit instruments of ratification. At present, it is expected that the
Convention will enter into force sometime in 1993, with the first cont'erence of the Parties
to take place in 1994. In the South Pacific region, the Marshall Islands has already ratified
the C-onvention and I understand that Vanuatu is introducing legislation to its Parliament
to enable ratitication in the near future.

Before moving on to the substance of the Clintate Change Convention, I wish to mcntion a

number of general factors relating to the implementation of treaty obligations in domestic
law. Whilc thc application of these flactors will depend on the constitution and legal
system of the particular country, they are nevertheless of some general relevance.
Australia, like many Pacific Island countries, follows a practice according to which it will
not become a party to a particular treaty and thereby accept obligations under it until it
has the lcgislation and/or practiccs in place to enable it to give eflcct to the obligations
contained in the treaty. Part of the rationalc for this practice is that if legislation is
necessary, and a treaty is ratified without implcmenting legislation alrcady in place, then a
breach of the treaty would occur. There are of course some exceptions to this general
principle - tbr example, where the treaty in question calls for progressive implementation
of the obligations it contains - see e.g. Article 7 of the Conventkm for the Protection of the
Natural Resources ond Ewironment of the South PactJic Regbn (the SPREP Conventktn).

Linked to this view is the notion found in common law countries that treaties are not
directly incorporated into domestic law by the international act of ratification. A treaty pcr
se does not form part of domestic law unless incorporated by legislation, and in the
absence of such legislation, generally cannot create rights or impose obligations on citizens
and residents within a country.

ln contrast to the position described above, there is a large group of countries in which
treaties are 'self-executing' - that is, upon becoming a party to a particular treaty, the
obligations set out in the treaty automatically become part of the domestic law of the
country concerned. lt would appear that some South Pacific countries, particularly those
which were former trust territories of the United States, would follow this tradition
according to which at least some treaties are 'self-executing' and become a part of the
domestic law of a country once they have bccn ratified and enter into force. Normally,
ratification in these circumstances would also require approval of the relcvant legislature
(e.g. the Republic of the Marshall Islands).

Following a cursory examination of the constitutions of Kiribati, Nauru, Papua New
Guinea, Solomon lslands, Tonga, Tuvalu, Vanuatu and Western Samoa, it appears that in
most cases the power to approve ratification of a treaty lies with the Executive. For these
countries, it would appear that - similar to the position in Australia - if the rights and
duties of individuals would be affectcd in order to implement an international obligation
or benefit, it would be necessary for the relevant legislature to pass legislation. Even if
legislation was not necessary to saleguard the rights and duties of an individual, it may be
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that parliamentary approval of the entry into law of the treaty is sought for political
reasons, or as evidence of a country's commitment to the international law concerned.

As a general rule, in many South Pacific countries, parliamentary approval of a treaty is
not a prerequisite to a country becoming a party to a treaty. As indicated above, this is
related to the fact that, for most Pacific Island countries, the act of bemming a party to a
treaty is an executive and not a legislative act. Nevertheless, in some Pacific Island
countries, parliamentary approval is necessary. For example. under Article 24 of the
Constitution of Vanuatu:

Treaties negotiated by the government shall be presented to the
Parliament for ratification when they:

(a) consern international organisations, peace or trade;

(b) commit the expenditure of public funds;

(c) affect the status of people;

(d) require amendment of the laws of Vanuatu: or

(") provide for the transfer, exchange or annexing o[ territorics.

Few of the Pacific Island countries' constitutions would appear to deal specifically with
treaty making. The exception here is paragraph 39 of the Tongan Constitution which
provides that "it shall be lawful for the King to make treaties with foreign states provided
that such treaties shall be in accordance with the laws of the Kingdom." It would appear
therelore that Tonga would not be ablc to enter into a treaty unless its legislation was
consistent - or had been amended to be consistent - with the particular treaty.

Ratificntion of the United Nations Framework Convention on Climate Change

Frequently treaties can be implemented undcr existing legislation. It is crucial therefore to
examine existing legislation in thc light of the obligations set out in a particular treaty to
determine whether it is necessary to draft new legislation. Implementation of the Climate
Change Convention provides a useflul illustration of this point. As we shall see, a country
may be able to comply with the obligations sct out in the Convention by taking certain
actions but without necessarily having to amend or introduce any new legislation. The
central question is whether a country is in a po.sition of being able to give effect to all o[
the obligations oI the Convention under its existing legislation.

The main obligations of the Climate Chnnge Convention are dealt with below. The
C-onvention caters, in a number of respects, for the special position of Pacific Island
countries, and in light of the differing sets of obligations tbr devcloping as to opposed to
developed countries (so-called 'dift'erentiated obligations'). I will attempt to identi$r those
features of the Convention of particular importance and intcrest to Pacific Island
countries.

Obligations and benelits of particular intercst to Pscific Island countries

Objectives

The ultimate objective of the Convention is to achieve stabilisation of greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system. Such a lcvel should be achieved within a timeframe
sufficient to allow ecosystems to adapt naturally to climate change, to ensure that food
production is not threatened and to enable economic dcvclopmcnt to proceed in a
sustainable manner (Article 2).
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The provisions contained in the Convention represent a starting point in the direction of
this longer term objective. The Qlnvention is envisaged as an evolutionary instrument,
which may over time require further elaboration.

Preamble

Paragraph 3 of the Preamble notes:

... that the largest share o[ historical and current global emissions of
greenhouse gfses- has originated in developed. countries, that per capita
emissions in developing countries are still relatively low and that the share
of global emissions originating in developing countries will grow to meet
their social and developmental needs.

Paragraph 12 of the Preamble recalls General A^ssembly Resolution Ml2O6 of 22
December 1989 on the

... possible adverse effects of sea level rise on islands and coastal areas,
particularly low lying coastal areas...

Principles

Article 3 of the Cnnvention relers to a number of principles which are to guide countries
in the implementation of the Convention. ln particular, paragraph 2 refiers to:

the specific needs and special circumstances of developing countries,
especially those that are particularly vulnerable to the adverse effects of
climate change.

Paragraph 4 of Article 3 provides that:

parties have a right to, and should, promote sustainable development.
Policies and measures to protect the climate system against human-
induced change should be appropriate lor the specific conditions of each
party and should be integrated with national development programs.....

Commitments

The commitments which would be entered into by Pacific Island countries under Article 4
are subject to the qualifications that parties takc into account:

their common but differentiated responsibilities and their specific national
and regional dwelopment prioritics, objectives and circumstances.

Under Article 4 all countries agree to:

* develop, periodically update and publish national inventories (in accordance with
Article 12) of anthropogenic emissions by sources and removals by sinks of all
greenhouse gases not controlled by the Montreal Prokrcol (that Protocol addresses
substances which deplete the ozone layer but which also happen to possess
greenhouse properties; Article a(1 )(a));

* formulate, implement, publish and regularly update national programs to mitigate
climate change by addressing anthropogenic emissions by sources and removals by
sinks of all greenhouse gases and to facilitate adequate adaptation to climate
change impacts (Article A(l)(b));
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* promote sustainable management and promote and cooperate in the conservation
and enhancement of sinks and reservoirs of greenhouse gases, including biomass,
forests and oceans (Article a(d));

* take climate change considerations into account in relevant social, economic and
environmental policies and actions (Article 4(1Xl)).

It should be noted that the parties mentioned in Annex I to the Convention have assumed
a number of additional obligations to adopt national p<llicies and take corresponding
measures aimed at limiting anthropogenic emissions of greenhouse gases and at enhancing
greenhouse gas sinks and reservoirs. None of the Pacific Island countries are included in
this list and therefore they would not be subject to these additional obligations.

Inventories

Pursuant to Article 12(1), Pacific Island countries would be under an obligation to
communicate to the Conference of the Parties a national inventory of emissions and sinks
of all greenhouse gases together with a general description of the steps taken by the party
to implement the Convention. In the case of Pacific Island countries, that communication
must be within three years of the entry into force of the Convention for each country. or
alternatively, within three years of linancial resources being made available by developed
countries to assist them in this task. Parties that are least developed countries may make
their initialcommunication at their discretion ( Article l2(5)).

The methodology according to which such inventories are to be prepared is to be
considered by the fint Conference of the Parties (Article 12(1) and Article a(2)(c)). Some
Pacific countries may, for example. pass lcgislation requiring persons within the
jurisdiction of the country to provide relevant information to government authorities.
Other Pacilic countries may already have in place appropriate mechanisms which can be
used for collecting this information.

It should be noted that developed country parties listed in Annex II of the Convention are
required to provide new and additional financial resources to meet the agreed full costs
incurred by developing country parties including Pacific Island countries in complying with
their reporting obligations under Article 12(l ); see also Article a(3)).

The Article 12 reporting requirement may be implemented on a regional basis'subject to
guidelines adopted by the Conference of the Parties'(Article 12(8). Thus, for example,
SPREP could on behalf of its members make a joint communication to the Conference of
the Parties provided that:

* prior notification had been given to the Conference of the Parties that this was to
take place;

* such communication included inlormation on the fulfilment by each individual
party of its individual obligations under the Convention (Article 12(8); see also
Article 4(1Xb)).

Funding and technology tmnsfer

Implementation of the C-onvention by Pacific Island countries should not only be looked at
in terms of what obligations must be complied with, but also in terms of what action may
be taken by countries in the region to avail themselves of the bencfits available to them
under the Convention.

In addition to the assistance available lor the preparation of national inventories of
greenhouse gas emissions, the developed countries listed in Annex II of the Convention
are under an obligation to provide funding. including for the transfer of technology,
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needed by the developing countries to meet the full incremental costs of implementing
their other commitments (Article 4(3)).

Implementation by developing countries of their commitments under the C.onvention
depends upon the effective implementation by developed countries of their obligations
relating to financial resources and transfer of technolog (Article a(7))- In implementing
the commitments under the Convention, including actions relating to funding and
insurance and the transfer of technolog, to meet the specific needs and concerns of
developing country parties, full consideration is to be given to the adverse effects of
climate change and/or the impact of the implementation of response measures on small
island countries and countries with low-lying coastal areas (Articb a(8)).

Adaptation

Parties to the Convention have an obligation to cooperate in preparing for adaptation to
the impacts of climate change. This is particularly important for low-lying Pacific Island
countries. Article 4(4) provides that the developed country parties "shall also assist the
developing country parties that are particularly vulnerable to the adverse effects of climate
change in meeting costs of adaptation to those adverse ef'fects". In the light of this
provision, it may be worthwhile developing a regional stratery in relation to adaptation
and presenting this to the Conflerencc of the Parties for assistance. The funding
mechanism for the Convention - the Global Environment Facility - is limited to funding
projecls with a global environmental benefit.

Research and cooperation

The Convention requires the promotion and cooperation in research related to climate
change (Article a(l)). The Australian Government is presently financing a sea-level and
climate monitoring project in the South Pacific (a $A6.7 million AIDAB project).

Erlucation, Training and Public Awareness

Article 6 of the Convention requires parties to promote and facilitate at the national, and
as appropriate, subregional and regional levels, educational and public awareness
programs on climate change, public access to information on climate change and public
participation in addressing climate change.

Concluslon

It is apparent from the above brief survey, that there are few - if any - obligations under
the Climate Change Conventian which would require legislation prior to ratification by
Pacific Island countries. The one exception may be that relating to reporting. It may be
neces$ary for legislation to be put into place requiring persons within the jurisdiction of
each Pacific Island country to provide information for government authorities so to as
enable that country to comply with the reporting requirements under Article 12 of the
C;onvention. It may also be that some governments may wish to pass legislation dealing
with a number of matters relating to the Convention to demonstrate the importance they
attach to implementation of the Climate Change Conventian.

TrE ut nr pisfres to acknowldge tle assistane ol Mr Bill C.ampMl of tlu Austmlian Fdeml
,anonwy-Gercrd's Depttment in thc prcpmtian of this paper.
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15. IN STITUTIONAL STRENGTHENING IN THE ET.IWRONMENTAL
AREA IN PACIFIC COUNTRIES

David Slwpprd and NeyaWendt

What is Institutional Strengthening?

The term Institutional Strengthening has slipped into common usage in the past few yeanl
References from Pacific countries and donor agencies are littered with mentio-ns of
Institutional Strengthening and constantly refer to the need to strengthen institutions in
the environmental area. But what does Institutional Strengthening mean? Despite all the
discussion, a mnsistent definition has not emerged.

We decided to go to the experts, the participants, working in groups in this legal workshop,
in search of an answer to the question: "What is Institutional Strengthening?i The answers
varied, proving that the search for a common definition is indeed elusive.

Responses included:

Delinition I
Institutional Strengthening is the process of clari$ing governmental responsibilities and
suPporting the authorities entrusted with environmental oversight. Support for an
authority may include enhancing technical expertise through training or funding new
positions. Support also includes enhancing the ability of environmental authorities to
reach out to government, non-government and public bodies.

Definition 2

(a) adequate staff and infrastructure
(b) a sympathetic Minister
(c) adequatelegislativeframework
(d) adequate mmmunity involvement systems
(e) educational strategies

Delinition3

(a) expansion of area of influence
(b) milking the system
(c) absorbing special interest groups
(d) centralising power and consolidating control

A nerr definition of Institutional Strengthening.

The above were good responses but we were still no closer to a consistent definition. It is
also clear that viewpoints vary, depending on "which side of the fence you are sitting". We
thus tried to synthesise the range of views and develop our own definition of Institutional
Strengthening, which is:

The process of increasing the effectiveness of relevant agencies responsible
for environmental management at the national and regional level.

What is meant by'relevant agencies"?

The words nrelevant agenciesn and "effectiveness" are key components of the above
definition and warrant further explanation.
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In a sense most organisations in Pacific countries are nrelevant agencies' when it comes to
environmental management. The development of National Environmental Management
Strategies (NEMS) in a number of Pacific countries has clearly shown that virtually all
governmental agencies have some involvement, or direct interest, in the management of
the environment. It is useful to consider relevant agencies at two levels.

The first level relates to those agencies actually described as environment agencies, whose
primary charter relates to the protection or enhancement of the environment. Many
Pacific countries have established such agencies.

The second level relates to those agencies whose primary charter is in other areas, but for
which the environment is o[considerable importance. For example, tourism agencies have
the primary goal of encouraging tourists to visit Pacific countries. However, tourists will
only visit if the environment of Pacific countries is attractive. Tourism agencies thus have
a considerable vested interest in ensuring that Pacific environments are managed
appropriately.

Whnt is mesnt by "effectivenessn and what makes an agency effective?

The word neffectivenessn is the most important element of the above definition of
InstitutionalStrengthening. Effectiveness can be simply described as the ability to achieve
results. It is clear that the effectiveness of environmental agencies in the Pacific varies
considerably.

Why are some agencies effective and others not? The answer to this question is provided
by examining the kep to effectiveness, which are: political support, partnership, staff and
funding.

Effective agencies are those that have a high level of political support. Such support is

often reflected in a relatively generous allocation of resources and an ability to raise and
implement initiatives at the Cabinet level. One indicator of political support can be seen
by reviewing organisational structures- Organisations with a strong level of political
support often report directly to a Ministcr; those that do not are often 'buried" within
some other agency as a unit or division.

Effective agencies are able to work in close partnership with other agencies in achieving
their own objectives. Often these other agencies are involved in such a way that they see
the objective as a shared one, the implementation of which they will benefit from. To
move down to a local example: in Solomon Islands, it makes more sense for the
Environment Division to encourage the Forestry Division to develop an awarene$s
campaign on environmental forestry than for the Forestry Division to set up their own
internal unit trying to do the same thing.

Effective agencies have adequate numbers of staff with the right mix of skills. The
selection of the right staff is critical, particularly in relation to the selection of agency Chief
Executive Officers- This can be seen in relation to the performance of environmental
agencies in the Pacific, where there is a clear connection between performance and the
type of people 'holding the top jobs". This mirron the situation in countries such as

Australia, where the selection of dynamic Chief Executive Officers often has considerable
dividends in terms of agency performance.

Without adequate funding it is impossible for an agency to be effective. This is closely
related to the above factors, particularly the level of political support.

Institutional Strengthening in the Pacilic - the rhetoric.

The rhetoric relating to Institutional Strengthcning in the Pacilic is exccllent. The United
Nations Conference on Environment and Development Conference (UNCED), held in
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Brazil in l9{2, was attended by the Heads of State of a number of Pacific countries and a

number of strong and very significant statements were made by Pacific leaders.

The South Pacific Forum, after its annual meeting in Honiara in lW2, issued a
communique which placed strong emphasis on the importance of environment protection
for the continued livelihood of Pacific countries. At the national level, countries are
actively involved in the development of NEMS which will be endorsed at the Cabinet
level.

Institutionel Strengthenlng in ihe Prcific - the reallty

The above statements would suggest that the environment is becoming more important in
Pacific countries and that it is moving to the centre stage of the political agenda. It is thus
interesting to examine the reality in the light of this rhetoric. This can be done in the
context of the previously mentioned indicators of effectiveness.

In relation to political support, most Pacific countries have established Environment Units
or their equivalent. These agencies are ofiten small and are staffed with a limited number
of dedicated professionals. Most environmental agencies are subordinate to other bodies,
such as Ministries of Natural Resoutces.

In relation to partnership, it is clear that environmental agencies are starting to work more
effectively with other agencies in Pacific countries. An important recent initiative has
been the establishment of high level task-forces in a number of Pacific countries to oversee
the development of the NEMS. These task-forces have brought together senior
representatives of a range of government and non-government agencies to identiS the
most appropriate responses to environmental issues.

The staffing and funding of environmental agencies is still a constraining factor. However,
several environmental offices in Pacific countries are starting to develop the "cramped
office syndrome", reflecting an infusion of resources to the environmental area. These
resources have usually come from outsidc the country, for example flrom donor agencies.

We consider it fair to say that while a lag exists between the rhetoric and the reality,
change is occurring. This can be most clcarly seen at the regional level with the recent
expansion o[ the South Pacific Regional Environment Programme (SPREP). We believe
that this trend of increased Institutional Strengthening will continue and even accelerate
for trpo main reasons.

Fintly, the magnitude of the environmental problems facing Pacific countries requires an
effective and immediate response. The consequences of inaction are becoming
increasingly obvious and have potentially disastrous consequences for the economic well-
being of Pacific countries. The establishment of effective environmental agencies at the
national and regional level is a key element of an appropriate response to this issue.

Secondly, the increasing involvement o[donor agencies in the environmental management
area, with their emphasis on linking financial assistance to environmental performance, is

likely to play an increasingly important role in the approach of Pacific countries to
environmental management.

Concluding Remarls - Wherc to fmm here for Institutional Strengthening?

If Institutional Strengthening accelerates as we suggest, then it is essential that it occurs
appropriately. It is our view that lnstitutional Strengthening should be approached in a

sptematic manner, along the following broad lines:

(i) It is important to build on institutional arrangements recommended in National
Environmental Management Strategies. Each NEMS places strong emphasis on
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(ii)

(iii)

Institutional Strengthening and rerommends approaches that are relevant for each
country. These recommendations should establish the blueprint fior future
activities and be used as the basis for luture action.

Each Pacific country should establish a central government agency responsible for
environmental management. This agency should be 'lean and effective', with the
ability to influence key government decisions relating to environmental
management. Such an agency would have a clear role in coordinating other
government and non-government agencies in relation to environmental
management activities and programmes;

Other agencies in Pacific countries, such as forestry, marine resource and tourism
bodies, should be encouraged to increase their levelof environmental involrrement
and expertise. Environmental management should not be viewed as the domain of
only one agency. It should be considered as a routine part of each agency's
business;

Each Pacific country should establish a high level body with the objective of
integrating environmental factors with economic decision making. The existing
task-forces have fulfilled this important role in the Pacific countries to date and it
is imperative that they continue to do so.

(iu)
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16. DRAFTTNG A MODERN ENURONMENT ACT

(i) The Cmk Islands Envimnment Bill

Teflriki fungo

In 1987, without any consultation with the Environment Unit, the Parliamentary Office
drafted an Environment Bill. It came into lorce in May 1987- It established a
conservation service which was an independent corporation, answerable to the Minister.
The Act provided for National Parks and Reserves, Consewation, Pollution and Marine
Resources. In 1988, an expatriate Director was appointed to head the'C-orporation.
There were major problems with the Act while it was in force. These were:

* it had an impact on debate in Parliament where the opposition was so effective in
criticising it by saying: nHere come the people who are going to take our land';

* there was no public input into the Act;

* it was lound that it was very expensive to explain the new law to the people
because doing so through the media cost money and the Corporation had limited
financial resources;

* there were limited human resources to administer the Act and there was
opposition to the Corporation from other Departments.

However, over three years, the Act increased public awareness of the environment. The
need for environmental impact assessment, especially in the areas of tourism, was
recognised and there was a public voice on the environment through the media and public
questioning of what was going on. People were starting to accept the Act but then, in May
1991, an ultra vires action was brought and the Courtssaid that the Actwas invalid. The
new Cook Islands Government said that it would review the Act and decided that there
would in fact be a total review. A new Act would recognise the rights of landowners and
the concept of sustainable development. [mportantly, it was to be a piece of Cook Islands
legislation.

The Review went through the following proc€ss:

(a) the preparation of a discussion document;

(b) the discussion document was presented at the RETANEMS Seminar;

(c) the discussion document was circulated among members of parliament and
departmental heads;

(d) there was a meeting held with non-government organisations and traditional
leaders in the community

(e) a Task Force was set up;

(f) the revised and re-drafted Bill was sent to Cabinet where it now awaits further
consideration.

The structure of the new Bill is that there is an Agency with an Environmental C.ouncil
which has a policy role and an Environmental Service which has the role of implementing
the legislation. It provides for environmental impact assessment, National Parks and
Heritage Protection by an Environment Notice for the protection of historic sites on
private land. The Bill also has provision for Management Plans for areas in the C-ook
Islands.



86

(ii) The Integnted Resourre Management Model in ac'tion: The Nerv Zealand
R.esoune Mnnagement Ac't l99l

Ttm Mcbide

Intmduction

The World Commission on Environment and Development in its 1987 Report, Ozr
Common Future, emphasised the overriding importance of the concept of sustainable
development. In the Resource Management Act - the largest single law change in New
Zealand's history - the sustainable management of natural and phpical resources is made
the cornerstone of the legislation. The legislation has made New Tnaland a Vorld leader'
in aspects of resource management.

Having said that, the question remains whether the New Zr,aland experience has any
application to other countries considering possible changes to their s)6tems of
environmentallaw and administration. New Zealanders must be careful to avoid thinking
that the approach adopted in the Resource Monagement Acl is capable of export without
major modilication. At the same time, however, I believe that a number of the
underlying concepts in the Resource Management Act are worthy of serious consideration
by environmental law reformers in other countries.

The principal fcrcus of these comments is Part II of the Resource Management Act. These
provisions constitute the core of the new law. Note at the outset that the New Zealand
legislation does not use the expression "sustainahle development". Instead. the much
narrower conaept of "sustainable management of natural and physical resources"
constitutes the overriding purpose of the new law.

A study of the changes made to the core provisions in Part II during the legislation's
tortuous passage through parliament gives some insights into the perplexing world of New
7*aland resourc€ m a n a gemen t poli tics.

Restnrcturing of environmental and locsl goverrment administration

During the period 1986-90 there was a major restructuring of the system of environmental
administration in New Zealand. At the same time, there was a complete revamp of the
structure of local government. These developments should be borne in mind by anyone
consulting the Resource Management Act. Despite its massive size, the Resource
Management Act's enactment did not crccur in isolation. In many wap it is merely a part,
albeit an important part, of what has been the most far-reaching restructuring of
government administration in New Zealand this century.

In the field of environmental administration, the major developments involved the
enactment of the Environment Act /986 (which established the Ministry for the
Environment and set up the Office of Parliamentary Commissioner for the Environment);
the Conseruatbn Act 1987 ( which established a new department - the Department o[
Conservation), and the State-owned Enterprises Act 1986. State-owned enterprises
established included the Forestry Corporation, [-and Corp and Coal Corp. In the creation
of these new resource management agencies, lhere was a clear separation of conservation
from production functions. The principal objective of every State-owned enterprise is to
operate as "a successful business' (s. 4(1 )).

The Ministry for the Environment acts as adviser to the Minister for thc Environment. A
key role is that of policy formulation. The Ministry sees its role as the giving of objective
advice from a position of declared neutrality (i.e. an advocate of balance). This reflects
the approach taken in the long title to the Entironment Act. It provides that the purpose
of the legislation is to ensure that "in the management of natural and physical resources,
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full and balanced account is taken of the intrinsic values of ecosystems; the sustainability
of natural and phpical resources; and the needs of future generations'.

The Parliamentary Commissioner for the Environment sees herself as the guardian of the
new s)6tem of environmental administration. The C-ommissioner has exGnsive powers.
They include obtaining information; conducting an inquiry being heard in sfatutory
proceedings; reporting to the House o[ Representatives and publicising findings and
opmrons.

^Ilte Conseruation Act /987 establishes the Department of Conservation. One of its key
functions is to act as statutory advocate for conservation. Other functions include thi
regulation of reserves, protected areas, coastal strips, national parlcs, walhvaln, historic
place.s and archaeological sites.

The Resourtc Management Lew Reform (RMLR) Process: Problems identitied in existing
nesounoe management laws

In the lengthy prooe{is known in New Tnaland as Resource Management I-aw Reform
(RMLR), which led to the enactment of the Resource Management Act 1991, a number of
major problems with existing resource management laws were identiticd. Thesc includcd:

(a) there was no consistent set of resource management objectives;

(b) there were arbitrary differences in management of land, air and water;

(c) there we-re too many agencics involved in resource management, with overlapping
responsibilit ies a nd insufficien t accountability;

(d) consent procedures were unnecessarily complicated and costly, and there were
undue delays;

(e) pollution laws were ad hoc and did not recognise the physical connections between
land, air and waten

in some aspects of resource management, there was insufficient flexibility and too
much prescription with a focus on activities rather than end results;

Maori interests and the Treaty of Woilangiwere frequently overlooked;

monitoring of the law was uneven:

enforcement was difficult.

Perhaps most significant of all was that the existing legislation was not seen to prevent
significant environmental degradation in terms of air, lind, and water quality standards.
The larrs had evolved in a piece-meal tashion. The result was a complcx, overiapping. and
sometimes conflicting set of legal rules. The lack of a common approach creaied many
difficulties. Resource management was on the whole inconsistent. 

- 
Some resources, such

as land, were subject to stringent rules. The managemcnt of other parts of the
environment was, on occasions, inadequate to prevent unsatisfactory environmental
outcomes.

The country reports prepared for this workshop suggest that a number of the problems
identified above are applicable to particular Pacific Island states. For example, many of
the laws covering the management of resources appear to lack a consiitent sei of
objectives. In some countries, there appear to be too many agencies involved in resource
management with consequent overlapping of responsibility and insulficient accountability.

(0

(e)

(h)

(i)
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Monitoring and enforcement of environmental laws is at best haphazard, and in some
places, seemingly non-existent.

The key features of the Resource Managementlct include:

1. The concept of sustainable management of natural and phpical resources; this is
the core purpose of the entire statute.

2. An integrated s)6tem for the granting of resource consents; an assessment of the
likely effects of any proposal on the environment forms a component of this
s)'stem'

3. The focus is on the effects and results of activities; the aim is that planning be
outcome-oriented.

4. A legal obligation on all persons exercising decision-making powen under the
Resource Management Act to take into account the principles of the Treaty of
Waitangi. This Treaty, signed by representatives of the British Crown and many of
the Maori chiefs in 1840, is seen by an increasing number of New Zealanders as
the country's founding constitutional drrcument.

5. Increased opportunities for public participation. The old rules relating to legal
standing have been abolished. For example, any person may make a submission
to a consent granting authority.

6. Increased flexibility (i.e. an attempt to move away from planning systems based on
zoning).

7. New rules relating to resource allocation.

8. The Crown is, with few exceptions, bound by the new law.

In essence, the Resource Management Act is a legal code aimed at controlling the effects of
land use planning, water and soil, minerals, pollution and coastal management. The
rights, responsibilities and functions of all tiers of government (i.e. central, regional and
territorial) are clearly stated. Regional government, in particular, is given major new
resourse management responsibilities.

The aim of the Resource Management Acl is to have an integrated, co<lrdinated sptem o[
resourc€ management. The architects of the new law were keen to build on the 'good
aspects' of the existing slntem of resource management in New Znaland. The then
Minister for the Environment emphasised on a number of occasions during the RMLR
process that the new law should not be seen as a radical change simply for the sake of
change.

The conccpt of 6sustainable management'

The mncept of sustainable management is the 'single and overarching purpose of the
Act". Section 5(1) makes it clear that the core purpose of the Resource Management Act is
to promote the sustainable management of natural and physical resources. This is a long-
term goal which is to be pursued constantly. Section 5(2) contains a complex definition of
sustainable management:

In this Act, nsustainable managementn means managing the use,
development, and protection o[ natural and phpical resources in a way, or
at a rate, which enables people and communities to providc for their social,
economic. and cultural wellbeing and fior their health and safety while:
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(a) sustaining the potential of natural and phpical resources
(excluding minerals) to meet the reasonably foreseeable nerds of
future generations; and

safeguarding the life-supporting capacity of air, water, soil and
ecoslNtems; and

avoiding, remedying, or mitigating any adverse effects of activities
on the environment.

(b)

(c)

With regard to the first of these provisos, (a), fisheries and forestry are two areas where
the concept of sustainability has an obvious application. Where major problems arise in
the application of the concept o[ sustainability is in the area o[ non-renewable resources.
The example most commonly given is that relating to the use o[ minerals. This problem
has been avoided in the Resource Management Act by the specific exclusion of minerals
from this limb of s 5(2).

The reference to the concept o[ reasonable foreseeability is intended to place some limit
on the extent to which consideration of the needs of future generations is required. What
appears to be required is a reasonable assessment of the anticipated needs o[ future
generations, having regard to the current state of knowledge and projected future
requirements.

The focus of the second proviso, (b), is on ecological sustainability. In contrast to the first
limb, this is not explicitly concerncd with mecting the needs of future generations.
Indirectly, however, it does attempt to serve that purpose by its focus on safeguarding at
all times the life-supporting capacity o[ air, water, soil and ecosystems.

The third proviso, (c), would see adverse effccts on the environment avoided if possible.
Where this cannot be done, the potential damage caused by these effects should be
remedied. Where this is not possible, any remaining advene effects should be mitigated.

The relationship of the elements of the dcfinition of : nsustainable management", one to
another, is by no means clear.

Fisher has analped the definition in the following manner:

The first stated function is managing (the "management function'):

The object of the management function is the use, development and
protection of resources. The manner of achieving this object or the object
itself of either the management function or the object of use. development
and protection, is the social, economic and cultural well-being and the
health and safety of people and communities;

The second stated function is sustaining the potential of resources,
safeguarding life-supporting ca paci ty a nd avoid in g adverse environmental
effects as described in paragraphs (a), (b) and (c) (the necological

function').

Fisher mnsiders that the critical question is the mcaning to be given to the word "while" in
subsection (2) of the Act. (see above). It is this word which links the nmanagement

function" with the "ecological functionn. If it is a coordinating conjunction, then the Act
prescribes a balance to be achieved between the first function and the second function. If
"while' is a subordinating conjunction. then the ecological function is afforded a degree of
priority over the management function (ibid ) p I 3. Fisher concludes that, in this context,
the word 'whilen acts as a subordinating conjunction. The result is that the ecological
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function is to be given primacy over the management function (see Fisher, D.,
Introductionto Resource Management. Brooker & Friend, 1991, p l l).

Other commentators lgve disagrlrcd strongly with this interpretation (e.g. Milligan,
"Pondering the'While* (lW2) Tena Nova 50-5t). In their view,'while" is best
interpreted as meaning nat the same time as'. Under this approach the two "functions' in
s 5(2) are of equal importance.

This on-going debate on the correct interpretation of section 5(2) will continue until, and
probably beyond, the first authoritative judicial interpretation of nsustainable

managementn, as contained in the Resource Monagement Act. -I'ltat interpretation may be
some time coming.

The New Tnaland experience illustratqs the difficulties which can occur when an attempt
is made to define a conaept which, of necessity, contains elements in conflict and/br
competition. Perhaps it is preferable to leave such a conc€pt undefined.

An interesting contrast is the Cook Islands draft Environmental Bill 1992. Under this Bill
it is propo_sed that an Agency for the Environment be established. One of the Agency's
principal functions would be to nprotect and conserve the environment and ensure the
sustainable development of the Cook Islands". The term 'sustainable development' is not
defined.

Matters of nstional importance

In achieving the lundamental purpose of the Resource Management Act 1991 (i.e.
promoting the sustainable management of natural and physical resources), decision-
makers are required to "recognise and providc for' a number o[ "matters of national
importance" (s 6).

(a) The presewation of the natural character of the coastal environment (including
the coastal marine area), wetlands, lakes and rivers and their margins, and the
protection of them from inappropriate subdivision, use, and development.

In important respects. this provision uses wording formerly contained in theTown
and Country Planning Act 1977. Under that provision. the coastat environment
was to be protected from 'unnecessary' development. Many commentators
believe that the use o[ the term "inappropriate' in the Resource Management Act
weakens the protection to be accorded the coastal environment. On the other
hand, the inclusion of wetlands within this national legislation represents an
expansion of previous law.

(b) The protection of outstanding natural features and landscapes from inappropriate
subdivision, use and development.

This provision is intended to apply to the protection of natural features in
landscapes.

The protection of areas of significant indigenous vegetation and significant
habitats of indigenous fauna.

The maintenance and enhanc€ment of public acgess to and along the coastal
marine area, lakes and rivers.

This provision is particularly relevant where a proposed development will restrict
public access to the coast.lakes or rivers.

(c)

(d)
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(e) The relationship of Maori and their culture and traditions with their ancestral
lands, water, sites, waahi tapu, and other taonga.

This expands on what was fiormerly a nmatter of national importance" in the Town
and Country Planning Act 1977. Recognition is now extended beyond anc€stral
lands to water, sites, waabi tapu (sacred areas) and other taonga (cultural
treasures).

Other natters

Subordinate to both the fundamental purpose of promoting sustainable management and
the identified matters of national importance are what are termed nother matters' (s 7).
This provision applies to all persons exercising functions and powers under the new law.

They are required to have nparticular regard ton the nother mattersn specified. The
obligation is fherefore of less injunctive force than that contained in s 6 (i.e. "recognise and
provide for").

The "other matters" are:

l. The maintenance and enhancement of amenityvalues.

2. The intrinsic values of ecosystems.

3. The recognition and protection o[ the hcritage value of sites, buildings, places or
areas.

4. Any finite characteristics of natural and physical resources.

5. Kaitiakitanga, this expression is defincd as meaning the exercise of guardianship;
in relation to a resource, it includes the ethic o[ stewardship based on the nature of
the resource itsclf-

Trcaty of lfaitangi

In the resource management laws which existed bcfore thc Re.sorrce Management Act.
there was no explicit recognition of the Treoty of Waitangi. [n more reccnt years. however,
there has been-reference to the Trcaty in an increasing number o[ Acts including thc
Environment Act 1986, the .Stale-owned EnterTtrLres Act 1986 and the Conseruatinn Act
1987. The Resource Management Act l99l requircs all persons exercising tunctions and

powers under it to take into account the principles of rhe Treaty of llhitangi (s 8). While
ihis means that there is explicit recognition of the importance o[ the Treaty, its placement
within Part II of the Act means thaait is subordinate to the Act's overriding purpose (i.e.
the promotion of the sustainable management of natural and physical resources).

Other maJor nspects of the Resource Management Act of possible rtlevance to Pncific
Islsnd Countries

In summary these include:

* a clear statement of the rights and obligations of persons (natural and legal) in
relation to the management o[ natural and phpical resources;

* new rules for the allclcation and use of major natural resources;

* provision for national policy statements;

* various types of re.source consents required befiore a development can proceed;
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* a s)6tem of national heritage orden;

* provision for the establishment of a specialist tribunal to mnduct inquiries and
hear appeals in the field of res,ouroe management;

* prwision for the issuing of abatement and enforcement notices;

* criminal offence provisions covering a wide range of situations where the criminal
law is considered appropriate as a means of environmental protection;

* provision for the establishment of a specialist agency for the management of
hazardous substances and new organisms.

Conclusion

The integrated resourae management model, the approach adopted in the Resource
Management Act, is worthy of serious consideration as a possible option by Pacific Island
countries currently reviewing their sptems of environmental law and administration. As a
law on the statute books, the Resource Management Act is much too complex
(unnecessarily so, even for New Zealand), and much too sophisticated for most Pacific
Island states. At a conceptual level, however, the Resource Management Act has much to
commend it. In understanding the Resource Management Act, the on-going series of
publications produced by the New Zealand Ministry for the Environment and the Royal
Forest and Bird Society of New 7*aland (e.9. Handbook of Environmental Law (October
1992)), are very useful.
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(iii) The Nerv Zealand Resource Management Act l99l

honuyn Arthur

Ttre Resource Management Act 1991 was not an instant creation. New Zealand had a
number of environment-related laws including the Town and Country Planning Act 1977,
the Water and SoiI Conseruation Act 1967, the Sol Conseruotinn and Rivers eontrot Act
1941, the Clean Air Act lg72 and the Norse Control Act 1982. Tlte Town and Country
llanningAd was in the process of being reviewed when Sir Geoffrey Palmer became the
Minister for the Environment in 1987.

Ij w5 Sir Geoffrey's enthusiasm fclr reform of the environmental legislation which pushed
the Resource Management Act alongits way. His promotion to Prime Minister assisied the
Bill through the process and resolved a number of interdepartmental disputes.

Sir Geoffrey set up a core group of four women. One was from the Ministry's policy area,
another was the Manager of the Maori Secretariat within the Ministry. As well there was a
Treasury representative and a private lawyer.

A number of discussion documents were circulated by the core group to obtain the public's
views on particular iszues. A telephone call-in process was arranged, hui (meetings) were
held on marae (Maoricommunities), visits were made to regional centres and there were
opportunities for writtcn submissions. The documents were, however, very general. A
number of people were later concerned that a draft Bill was not circulated for comment
before it was introduced into the House.

It took over two years firom when this major relorm was proposed until legislation was
introduced to Parliament on 5 December 1989. Apart from the public discusJions, behind
the scenes negotiations were undertakcn with a number of government departments.
Compromises resulted in a number of anomalies within the Resource ManogementAct.

The Billwas sent to a Select C.ommittee for consideration. The public interest was so high
that an almost record number of submissions were made. The Select Committee chose to
travel around the country and, for example, sat on marae to hear submissions. The Bill
was reported back in August 1990 but was not passed in the then labour Government's
term of office.

With the election, the new National Government was wary of the Bill and sent it to a
!.ev_iew Group made up of lawyers and others working in the resource management area
for further consideration. This Group also received public comment and recohmended a
number of changes to the Bill.

Finally, in July 1991 the Billwas passcd by Parliament, incorporating a substantiat number
of changes. Right until the last moment, discussions were stiil being had on the wording of
the definition of 'sustainable management'.

The Bill came into force on I October 1991. The delay between enactment and coming
into force was partly to allow councils and the public to adjust to the new situation.

C-ontrary to some expectations, getting the Bill passed did not mean the end of the
Ministry's wgrk. A number of guidelines and other documents were produced to help
explain the Act. The Ministry has written thousands of letters and representatives havb
appeared at numerous seminars to discuss lhe Resource Management Act.

The workload has also increased, as the Act provides tbr a number of new functions.
Local authorities are the key players in the resourc€ management area and the Ministry
has had to assist them in developing policies and plans. For the legal directorate of thi
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Ministry for the Environment, this has meant developing policies incorporating an
understanding of the processes of the principles. It has also involved appearances at local
authority and Planning Tribunal hearings if earlier consultation has not brought plans into
line with the Ministry's interpretation of the Act.

No-one expected the Act to be perfect and special regulation-making provisions were
included which have enabled the Ministry to amend the Act s€ven times in the last year.
The Ministry has also sought comments from those working in the area and carefully
watched Tribunal and C.ourt decisions. By the end of this year (lW2) it is hoped to
introduce the Fint Amendment Billwhich is220 clauses long.

Although the Resource Management Act may be too complex to use as a precedent for a
number o[countries in the Pacific, some points may be applicable.

* C,onsultation was se€n as very important. Besides providing the Ministry with
some very useful information, it meant that there was a greater understanding of
the issues by the general public.

* Appropriate consultation was appreciated. Hui meant that Maori did have an
opportunity to be heard. Written documents reached people outside of the main
towns and cities. Travclling to the regions gave those in the rural communities an
opportunity to hear and be hcard. A toll-free telephone line enabled those who
could not or did not take the opportunity to writc a chance to have their say.

* Consultation between departments was fraught with difficulties. Having a
Treasury representative on the core group did hclp save the legislation from
possible sabotage by Treasury. A Department of Consewation official was also
closely involved. This also kept the legislation moving, although it resulted in many
compromlses.

* There is, however, a risk of c<lnsulting too much. [f people do not see that their
comments are having an effect, or are not even bcing listened to, they will switch
off. A negative reaction can set in and they will thcn be determined to undermine
instead of support the new legislation.

Having a powerful Minister was an asset which cannot be undcwalued. Obtaining
such a Minister is not something a department can do, but as environmental issues
grow in importance, both internally and internationally, it can be hoped that
Ministerial status may also improve.

A change in government may not neccssarily be a bad thing. The review by the
new government did improve the Bill. It also means that hoth main parties now
feel that they'own' the legislation and so are therelore more inclined to support it.

Recognition that it was not perlect meant that an unusual regulation-making
provision was. included. This has saved industry and local bodies- from some very
onerous requirements where the transitional provisions (i.e. provisions relating to
conversion from the old legislation to the new ) were not adequate.

Just because a Bill is passed, the job of the administering the department is not
over. Besides monitoring the implementation so that potential amendments can
be spotted, you may also need to undertake a publicity campaign to explain what
the Act does. Administering is more than just monitoring for amendments. It
means active involvement in the process so that the Government's poliry
intentions are given effect.
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l\mendmerti do not mean you got it all rwong In such a somple,x area, there will
be sorne gapg or erro$. Even with all the scrnsultation, $ome prolileurs cannot be
_fgtesern until thE Aet is actually being used-

!n drqfting legislation, 5rou must consider what functioqs and powers you a:re
imposing on your deBartrnenL It is true to say that the Ministry did not rea,lly
a,pPr.eciate the extra work it gave itsel( 6tr resou,rces and people arb rrcry stretched
at Bresent.

Although the IVfinistry preparyd the legislarion, once it became,an Act, it was left
up tg the 'Courts to interp!€t what the Act actually meaot. The Ministry has to be
careful absut giving otrt advice iibout what the AEi means or what was intenAed.
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17. TTIE NEED FOR INSTITUTIONAL AND LEGAL CHANGE: A SOUTII
PACIFIC NON.GOVERNMENT ORGANI SATION PERSPECTIVE

CIa* Petcnt

THis paper addresses the need for institutional and legal change from the perspective of a
non-government organisation (NGO).

There is nothing mptical about NGOs that gives us an exclusive insight into what changes
are nceded in the s),stem. In fact, much o[ what follows might easily have come from the
pen of a non-NGO person; or lor that matter any concerned person. Indeed, government
employees are among the biggest moaners ['ve heard regarding the performance of
politicians. Having worked in government myself, I can understand that the urge to make
known certain issues is sometimes irrepressible; even though it may look as if one is biting
the hand that feeds one.

Many government employees, I bclievc, are lrustrated in not bcing ablc to air what they
know tcl be "the right thing". This is usually coupled with feeling like a cog in a wheel, of
feeling powerless to bring about change. Neverthcless, I also know thcrc will always be a
handful of individuals who stand up to political interference often at the risk o[ losing their
jobs. We are no longer naive enough to bclieve that what is good for the government ot
the day is necessarily good for the country.

The ability of an NGO to make statements on matters in the public intcrest - though not
necessarily in the interests of the government or the private scctor - is not a characteristic
fully enjoyed by our colleagues in government. This is what gives NGOs their distinctive
flavour. It is this watch-dog function that many peoplc associate with environmental
NGOs; Greenpeace is an example.

NGOs will sometimes engage in heated arguments with government or the private sector.
The more radical NGOs have been known to engage in activitics that tall just short of
hand-to-hand combat. My remarks here. however, will be rclativcly routine and I certainly
won't be advocating violent lorms of action- The NGO I work for doesn't have the
advocary skills of our more illustrious overseas cousins. However, we are working at an
advocacy role in our own way.

I will deal with the topic in two parts, taking as a starting point that institutional and legal
changes are indecd needed. I will address the topic in the context of changes needed in
Samoa, though I hope there will be relevant lessons for your own countries.

Part 1: Institutional Changes

There exists a matrix of various institutions, traditional and non-traditional, formal and
informal, domestic and foreign, involved (whether they know it or not) with environmental
issues. I will describe a few of these.

Family

Samoa is a traditional society in which the aiga (family) is the basic unit of social
organisation. Such a family does not consist merely of parents and children, but
encomPasses a wider family group of blood and marriage or even adopted connections
who all acknowledge one person as the matai or head of that particular family.

Such a matai is a titlcd person either a chief (alii) or an orator (tulafale) whose particular
duty is the leadership and care of the family under his control, and in return is entitled to
the services and cooperation of all members of the family. All members of such a family
group need not necessarily live under the same roof or even in the same village but will,
when occasion requires, assemble, usually at the residence of the matai, to discuss family
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affairs or any happenings affecting the interests of the family, or to discharge the duties
associated with deaths or weddings. Such an assembly to discuss family affairs is not
merely a duty on the part of members of the family, but is a right which is jealously
guarded. It is the duty of the matai to take care o[ the family land and to apportion it for
the use of family members in return for services rendered to him as head of the family.

In short, a matai, acting if necessary with the advice and consent of members of the aiga,
controls the affairs of the aiga, who look to him for guidance and assistance in their time of
need. Family membenhip requires the allegiance of the individual to the aiga. The
interests of the indMdual are subservient to those of the group.

Village Foro

A village comprises groups of families, either claiming descent from a common ancestor or
allied for traditional, matrimonial or other reasons. It is capable of existing as a separate
political entity.

The titular head and representative of each family is the matai, and village affairs are
controlled and directed by a council (fono) of all the matai of the village. This group
meets regularly, and on such other occasions as required, to decide any issues in village
affairs or to enquire into any misdcmeanours, and each family or matai acknowledges the
authority of any decision reached after full discussion by the village fono.

Although each matai controls his own family land, thc fono normally exercises authority in
matters relating to the lay-out and the precincts of the village, the reception of visitors, the
use o[ water holes, the passing of local village laws, the imposition of fines according to
Samoan custom (generally foodstuffs) for the breach of a village law or rule, the
consideration of or adjudication upon the conduct of any matai of the village, and,
generally speaking, any aspect of the communal life that calls for a wider and more general
control than that exercised by a matai. Matters requiring decision are dehated until
unanimity is reached and allsignify their agreement.

Church

As early European recorders of Samoan
(Cod) whom they called Tagaloaa lagi
Christianitv.

history have confirmed, Samoans had an Atua
and who existed long before the arrival of

The early spirit mediums are known as taula aitu. They were regarded as the mediators
between the gods and the people. If a mala (great misfortune) hefell an aiga or village or
an individual. it was generally assumed that the gods had meted out punishment for an
indiscretion or for a crime that had been committed.

When Christianity arrived, the Samoans readily accepted this new lotu (rcligion) as a
confirmation and reinforcement of their own spiritual beliefs. That is. there is a God
above all gods and there are mediators hetwecn the people and the gods. It was also
accepted for two other reasons - the timing of missionary John Williams' visit with that of
King Malietoa's rise, and the willingncss of the hndon Missionary Scrciety and the
Methodist Church to allow church govcrnment to pass into village hands. This resulted in
a reinforcement of faaSamoa (this translates roughly as the "Samoan way of life").

The pastors, priests and other anointed religious people can be thought of as the modern-
day spirit mediums. The introduced lotu. with its teachings, was so relevant to the needs of
19th century Samoa for a lasting peace that Christianity has received a special place of
honour in traditional oratory.

The Church is seen as the vehicle which sanctilies the Samoan culture. To the Samoan
involved in everyday living, a basic premise is that all things come from God. If. therefore,



98

a calamity befalls any person, it is regarded as a just punishment from God. As a result,
faatoesesga (forgiveness) is sought by that person through the pastor. When good tidings
are received, no matter who the giver might be as intermediary, thanks are extended [o
God lor the gifts. Samoans, therefore, accord the best food to God's messengers on earth
and donations to church are obligatory as thanksgiving for His blessings.

The structural hierarchy of many Christian churches is controlled by Samoans themselves.
They have fully accepted Christianity and regard churches as their own. Both the churches
and faaSamoa benelit mutually from their acceptance of one another.

In controlling the destiny of their own respective churches, Samoans have been able to
Samoanise Christian theolog5r and, in turn, faaSamoa has been Christianised. This process
has been a two-way stre€t for faaSamoa and the churches, each institution recognising its
dependence on the other.

The church is still a hallowed institution here after one hundred and sixty-odd yean of
religion. The three predominant denominations are C-ongregationalists. Cathoiics and
Methodists, but they are losing members to a growing number of less traditional religions.

Government

Parliament

Samoa now has its first full Parliament, elected by those 21 years and over. Prior to the
general election in April 1991, Samoa had a system of matai suffrage, that is, only matai
could vote - except in respect of two 'European' seats. With the exception of those two
seats, it is still the case that only matai can run for Parliament. Although we have a two-
party system, the opposition has lost its effiectiveness. The two parties are based more on
personal alignmenLs rather than matters of poliry or substance. Fortunately, we have a
press which scrutinises government action both in and out of Parliament. This helps build
public pressure which oocasionally inlluences government. There is an ombudsman's
oflice but its investigations are not yet a matter of public knowledge.

Cabinet

When people complain about government, the crux of their complaint can probably be
traced to the Cabinet. This body is selccted by the Prime Minister. Until this year there
were nine Cabinct Ministers including the Prime Minister. Now there are thirteen. This is
where almost all the real power resides. Sometimes the power is wielded in an arbitrary
fashion, often blatantly. This behaviour is gcnerally tolerated, I think, targely because oi
one's duty of defierence to a matai. However, forced resignations did occui undcr at least
one of our earlier Prime Ministers. Onc must also realise that the national motto is:
"Samoa is founded on Godn. This will help explain why Cabinet Ministers not infrequently
move in mysterious ways.

Sometimes departmental heads will keep Ministers in chcck, but that has become harder
as those positions are no longer permanent Public Service positions but are held under
two-year contracts, with cabinet making t.he appointments-

The Division of Envimnment and Consewstion

This division is only a few years old, but is already making steady progress. Because it
ptay.s-a watchdog role, it needs to maintain a lunctional independencgfrom government
and should be insulated from political interference. Moreover, it needs legiilation with
teeth and a unit to carry out monitoring and enforcement of legislation. The passage of
EIA regulations is a much awaited development- The Division's public education
campaign is meeting with success. The public is well informed about the environment,
although its behaviour may not yet be consistent with the message.
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The Public Heolth Division

There is much that this division could cover, as a cursory tour of Apia will reveal. The
Division should be encouraged to take legal action where possible and. with a bit more
encouragement, can play a major watch-dog role.

The legal system

The English common law came to apply in Samoa in 1920 as a consequense of Samoa
being administered as an integral part of the Dominion of New Zealand. From that date
to 1962, much was done to centralise government and to establish the English legal
tradition. Since 1962, Samoa has made its own laws.

This sptem co-exists with the traditional customary law system and is discussed undcr the
heading of kgal Changes.

Non-governmental Organisations

Many NGOs (or people's organisations) exist at the national level with branches in
villages. For example, the Red Cross. the YMCA and Women's C-ommittees. Trade
unions such as the PSA are also a species of NGO. The environmental message is well
received by NGOs. In general. NGOs carry out educational and vocational activities and
seldom put pressure on government. A notable exception was the PSA strike of 1982
which helped oust the incumbent governmcnt in the elections which followed. One of the
aims of the Siosiomaga Society is to monitor and respond as required to activities which
adversely impact on the environment. We are working on strengthening our institutional
capability in this regard.

Overseas organ isations

In addition to these local institutions. there are a number of overseas institutions (in the
sense that they do not arise from, nor are controlled hy, the local populace) which should
be mentioned.

SPREP

SPREP already has a multitude of functions, but should nonethcless consider taking an
advncacy role on regional issues such as the plutonium shipment that is likely to come
through the Pacific in severalweeks' time.

Aid Agencies

These include UN agencies such as UNDP as well as the World Bank. the Asian
Development Bank, the European Community, AIDAB, USAID and so on. My only
comment is that it is encouraging now to see a trend whereby donors are stipulating that
environmental guidelines be in place, or EIAs commissioned, in order to minimise
environmental damage as a condition precedent to aid being provided. Indeed, our own
local Development Bank may well he worth studying as to its lending policies.

NGOs

The bigger internationalNGOs have taken an interest in the Pacific and have programmes
in many of the islands. It may not yet be the case in Samoa, but I have heard that in other
islands programmes are set up which do not include consultations with local landowners.
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This has prompted the suggestion that there should be code of conduct for northern
NGOs carrying out development work in the Pacific. Our own work with a northern NGO
has made us aware of some of the pitfalls that can occur in the absence of a proper
working relationship between overseas (donor) organisations and local (implementing)
organisations.

The above listing of institutions is by no means exhaustive- However, it serves to illustrate
the different tien at which institutional activities take place.

Traditional institutions

As regards the traditional institutions of the family, the village lono and the church, each
works according to the faaSamoa. The social structure is held together and is actively
maintained by an adherence to unwritten but universally understood cultural conventions.
These conventions govern the formalised giving and receiving of ava (respect), faaaloalo
(reverence), and alofa (love. compassion and concern). These three practices are the basis
of spiritual and cultural living. Rcspect, reverenc€, and love are seen as qualities
acceptable to God and hence necessary in the practice of faaSamoa.

However, a major drawback to thc faaSamoa is its consumption oricntation. It is not
considered to be poor cultural practicc if material wcalth is redistributed to "aiga
faalavclave". This term refcrs to community-rclatcd obligations and commitment that
families experience. and to occasions whcn the family requircs support in order to
maintain its strength. Accumulated material wealth can be distributed to the lotu
(church), or to the nuu (village) to be uscd fcrr the support of local activities. The
obligation to serve the aiga is referrcd to as tautua.

Pastors, for example, are accordcd a special place in village rankings. Consequently, they
arc well looked after. Thcir material nccds - a house fully furnishcd, food and salary - are
providcd by the village. Onc dcnomination - the Christian Grngregational Church of
Samoa - is particularly demandingin the contributions it extracts from its parishioners, lor
such things as Head Office administration, maintenance of church schools, overseas
mission work and the like. For thosc members of the congregation living outside Apia,
pressure to provide tbr the church means more intense exploitation of their natural
resources: marine, agricultural and lorestry.

Despite this. the faaSamoa responds to the realities of the Samoan economy: everyone is
assured of a job, a piecc of land to work on, assistance in times of need, prcltection in old
age and a place in the community. FaaSamoa maintains order and stability. It represents
I way of life, a code of behaviour and a perception of the world that is uniquely Samoan.
It is an essential part of the Samoan identity and one that Samoans do not want to lose.
Traditional institutions are by their vcry nature resistant to change. There are certainly
good and bad sides to the culture, but it is not something that can be lightly tinkered with
in order to give a desired output.

Governmental institutions

Samoa has made the transition from a systcm of autonomous selfi-governing village units
into a centralised state. Whitst the <iegrie of village self-governmeit is still-consid'erable,
the institutions of central government are now operating effectively and gradually
extending their infl uencc.

The faaSamoa nonetheless has a pervasive influence in the manner in which duties are
administered. There is far too much political interflerence in the running of departments.
As you come out of Aggie's Hotel tomorrow morning. note the reclamation taking place
directly opposite. That is destined to bc a hclipad. As you walk along the seaward part of
the road. you will notice the margin of land that has recently been addcd, extending
seawards. This was originally planncd, I'm told, to be an extra traffic lane. That idea has
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now been abandoned. Finally, you will notice that where the margin of land ends, there
are two multi-storey buildings going up on the Reclaimed Area. What these developments
have in common is the fact that they were accomplished either without the knowledge, or
against the advice, of a relevant government department and that they were initiated by
senior cabinet ministers. Moreover, the public had no say in those matters.

A matter that needs to be watched is the development push that government advocates.
Among other things, this will mean growth in the tourism sector and 'revitalisation' of the
primary sector. Recently, Cabinet instructed a group of senior officials to report back on
the land tenure slntem with a view as to how it might be more productively utilised.
Customary land in Samoa comprises about ffiVa of. the land area. Under the C-onstitution,
it cannot be sold or mortgaged. Recently, Government has reached the required two-
thirds majority to change the Constitution and it has done so on two occasions. One hopes
that, flushed with this success, they do not tamper with the land tenure s)6tem without
having first called for extensive public discussions on the matter over a reasonable period
of time. A government that votes itself into power for an extra two years is to be regarded
with some scepticism.

Part 2: l-cgal Changes

Comments were made in the workshop as to the findings of Legal Reviews in other Pacific
countries. Based on those, I think, the following would apply to Samoa. Firstly, a large
body of environmental law already exists. In some casqs, it may be outdated or piecemeal
or inappropriate to the Samoan context and therefore may need to be consolidated,
amended or even repealed. If there is a need for new legislation, it should be specific and
appropriate to the Samoan situation.

Secondly, these laws have been severely limited in terms o[ enforcement. Not only must
they have teeth, there must also be identifiable persons or institutions to enlorce them
without fear or favour. In some cases it is thc police. In others. it is the Public Health
Division or the Division of Environment and Conservation. Other regulatory legislation,
such as that regarding building standards, is policed hy the Puhlic Works Department.
Unfortunately, there is often a lack of capacity within departments to carry out these tasks
and the lack of coordination of elforts between departments olten exacerbates matters. I
think it may be wishful thinking to expect the government to pass legislation granting
standing to citizens or NGOs to bring court action against environmcntal ahusers, but this
is nonetheless something that can be lobbied for. Penalties nccd to be reviewed for
deterrent capability. Penalties by way of fines need to be constantly updated and thought
needs to be given to the idea of whether some forms of environmental abuse need to be
criminalised.

Thirdly, customary law needs to be integrated with existing hlack lctter law. There are
about 300 villages and 16.0m matai in Samoa. It has been observed that Samoa has
succeeded in retaining a relatively comprehensive, unwritten, customary law system.
Government has belatedly recognised the need to promote better liaison with village fono
through the passage o[ the Pulenuu and Sui o le Malo Act ]978, the Intemnl Affain and
Rural Development Act 1983, and the Wlage Fono Act 1990. The last Act states in its
preamble that its purpose is to "validate and empower the exercise of power and authority
by village fono in accordance with the custom and usage of their villages and to confirm or
grant aertain powers...n. In other words. it sanctions the exercise of some aspects of
authorig by the village fono.

The Constitution is the supreme law of Samoa. It recognises custom and usage regarding
land and titles matters and a l:nd and Titles Court has been set up for the resolution of
disputes regarding land claims or matai titles. The Constitution does not recognise custom
and usage as a species of law and so it has a subordinate ranking in relation to the
C,onstitution, ordinary Acts of Parliament and regulations. At least in theory.
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In practice, village fono exercise legislative, executive and judicial functions. They can pass
measures which run contrary to the law: imposing curfews, regulating the length of
women's dresses and men's hair, compelling church attendance, placing rocks in the road
to get cars to slow down. and the like. Often the police are loathe to interfere but will do
so in respect of the more serious breaches of the law such as kidnapping or murder. The
point, however, is that village authority can also be used for beneficial purposes and
enforced in a way not possitrle through government. For example. banning dynamite
fishing; prohibiting commercial logging; banning the hunting of fllng floxes or the killing of
turtles. I-aws and government institutions need to be responsive to that reality. This may
mean, for instance, a decentralisation o[ government functions and the employment of
villagers to police their forests or lagcnns.

In a few months' time, it will be possible to give a more detailed response as to what legal
changes the country needs. This is because Samoa is on the way to formulating a National
Environmental Management Strategr (NEMS). NEMS is a statement of a country's
environmental principles and a detailed plan for the realisation of its long-term
environmental goals. A component of thc NEMS programme involves a legislative review
undcr which a team has been assigned to:

* Collect data on policy, lcgislation, regulation and administrative procedures
(including monitoring activitics) which have a bearing on environmental and
resource managemcnt. Also rcview court records and other sources to determine
past trends in litigation connectcd with environmcntal issues.

* Review the collcctcd data and identify existing administrative structures and
evaluatc these in the context of the types and priorities o[ environmental issues
identified in the State of thc Environment Report.

* Intcrvicw governmcnt authoritics, NGOs and other relevant organisations to
identify overlaps or gaps in the operation or jurisdiction of institutional
responsibilities and management activities related to environme ntal protection.

* Undertake an assessment of the enlorcement history of regulatory authorities,
relying substantially on the review of litigation and concentrating on those
authoritics which regulate aspects of thc economy facing or causing significant
environmental problems, in order to evaluate the effectiveness of existing
environmental m anagement.

The existence of a National Environmental Environment StrategSr has obvious advantages.
The existing law can be monitored as to its continuing relevance and as to how it is being
enforced. If Samoa had a Law Reform Commission, that process could be assisted. A
[-aw Reform Commission would revicw the country's laws in general and environmental
laws would be reviewed in relation to allother laws.

A further area of improvement relates to international conventions. As I understand it, a
definitive list of environmental conventions to which Samoa is a party or signatory is not
available. One should tre compiled and updates given as to how they are being
implemented. Sometimes this will mean infrastructural developments, such as those
required by IMO Conventions. For examplc, an oil spill response capability would require
equipment and facilities of a special kind. At other times, this will mean Samoa will be
required to pass domestic laws in order to give effect to the convention in question.
Again, such laws that are passed should be effectively enforced.
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18. CLIMATE CTIANGE AND IJOSS OF BIODTVERSITY: DO TIIE NEW
COI{VENTIONS HELPT

IntlnrGiindling

Introduc{ion

The problems of climate change and loss of biodiversity are particularly relevant to the
countries of the South Pacific. One effect of climate change will be sea level rise, which
will have drastic consequences for all low-lying island countries in the region. Parts of their
territory could disappear completely. The South Pacific countries are particularly rich in
biodiversity and many of the species are endemic. If these species become extinct here
they will be lost forever; there will be no chance to find them elsewhere or to bring them
back. The value of wild species - particular plant species - is increasingly recognised; wild
species have an economic potential for human nutrition and medicine. Wild species are
the resourses on which a new and promising industrial development is based:
biotechnology. Today the issue is not only the preservation of the beauties of nature;
today we are talking in terms of economic costs and benefits, about needs and resources,
perhaps of suwival.

These are the threats; they have bcen known for years. What have governments done so
far? Have they taken the threats seriously? Where are the actions that have been taken
to stop the developments which may all have such detrimental effccts? Are the two
Conventions signed in Rio - the Convention of Climate Change and the C,onvention on
Biodiversity - at least the first steps in the right direction?

The Convention on Climate Chnnge

The need for action

Climate change is still a controversial issue. Many still believe that conserns are
exaggerated and that there is no reason to stop our'business as usual'. News that raises
conoerns alternates quite regularly with news which indicates that there is no evidence for
concern-

It is true that the issue still is surrounded by uncertainty. We do not know everything
about causes and effects, and also the consequences are not entirely certain. Yet, we do
have the knowledge which provides reason enough to act. Wc know that emission of
certain gases, including CO2 and CFCb. cause an increase of temperature o[ the
atmosphere. We know that an increase in temperature may cause climatic changes which
may change the rainfall patterns with consequences for soils and vegetation cover, and
may also lead to a rise of sea-levels with consequences that are obvious. We also know
that we cannot wait until we will have full evidence of causes, effects and consequences. It
may then be too late for any action to be taken. It is the application of the precautionary
principle which must force us to act. This principle tells us that there are consequences
which simply are not acceptable and have to be prevented. The costs involved - and there
are massive costs - provide no argument. It is the potentially massive damage to the
environment and to humanity which outweighs such costs.

Existing law?

The main problem is the emission of greenhouse gases. As to international regulation, we
do not have to start from zero. One aspect, the emission of CFC.s (chlorofluorocarbons)
has already been addressed in one important internationalConvention - or more precisely
- a system of international Conventions: the Wnna Convention for the Protection of the
Ozone Layer and the Monteal Protocol on Substances that deplete the Ozone Layer,with its
subsequent revisions. Whether these Conventions will solve the problem o[ ozone
depletion in the upper atmosphere is uncertain. l-arge quantities of CFG have been



105

released in the past and are doing their destructive business over time. The Vienna
Convention and the Montreal Protocol were probably as lar as the community of Statcs
could go at that stage, after they had realiscd the magnitude o[ the thrcats. One can
debate about whether the measures agreed on in Montreal could have been stricter.
However, with the subsequent revisions of the Protocol, the production and use of CFCS
will be probably reduced before the end of the century.

At a more regional level. within the region of the UN Economic C-ommission for Europe
which includes the US and Canada, a treaty system of air pollution control has been
established. This is the 7979 Geneva Convention on Long-Range Trartshoundary Air
Pollutian and its Protcrcols on CO2, Carbon Dioxide and NOx, Nitrogen Oxide. The
background for that treaty syatem was not the climate change problem; it was the problem
o[ "acid rain" which had lead to massive damage to forests in Central Europe and North
America. Therefore. these agreements will probably not be used to develop policies for
the control and reduction of greenhouse gases.

The Convention

It became clear that the development of a new international instrument was needcd. But
does the Convention signed in Rio fulfill expectations? Many. particularly
environmentalists, in both the governmental and the non-governmental sector, were
disappointed. The Convention does not yet provide for the actions which many feel are
urgently needed. There are no provisions for reducing emissions of at least some of the
greenhouse gases, and there are no agreed time schedules.

Rather, the Convention is a framework treaty listing a number of principles and general
obligations and setting up a machinery to negotiate on the more specific measures. AII
countries are obliged to:

- prepare an inventory of relevant emissions
- introduce policies for mitigating climate change
- conserve sinks and reservoirs
- prepare for adaptation to the impacts of climate change
- introduce climate change impact assessment
- promote scientific research. education. training and public awareness-

For developed countries the Convention sets out particular obligations. These countries
are required to:

- develop policies to mitigate climate change by limitation of emission o[
greenhouse gases (the Convention does not speak o[ "reducing" them)

- assist other countries with the fulfilment of reporting requircments
- assist developing countries, particularly those mostly atfected, to prepare for the

negative impact of climate change

The Convention also provides for the establishment of a funding mechanism. Details have
to be decided later. Once the Convention has entered into force (after 50 ratifications),
the operation of the funding mechanism will be entrusted to one or more existing
international entities- On an interim basis, the Global Environmental Facility (GEF) is to
provide funding.

It seems that there is still too much disagreement among States about what has to be done
and who has to do what. [t is probably also fair to say that the political will to take action
is still missing. The rich countries of the north, mainly responsible for the greenhouse gas
emissions in the past, do not seem to be prepared to change their life-style and the way
they run their emnomies. Growth still is the magic word. While CFC emissions, as
indicated aboven will be reduced and probably stopped entirely before the end of this
century, the more relevant emissions of CO2 will increase, also in the industrialised
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countries. However the position of these countries is not uniforrn; some still refuse to take
any action while others have at least made political commitments. The European
C,ommunities for example, declared two years ago that they would stabilise CO2 emissions
by the year 2000 at the levels of 1990. The (West) German government (before re-
unification) decided to be more progressive and reduce the CO2 emission by 25 to 30Voby
the year 2005, taking the emissions of 1987 as the basis for calculation. But all these are
political intentions, not legal obligations, and scientific studies support the concern that
achieving the targets will be difficult, if not impossible.

The Biodiversity Convention

Can we be more optimistic when we turn towards the other problem - the protection of
biodiversity? The consenration of species and their habitats has been a conoern in many
countries for quite some time. Nature protection laws, the objectives of which include
species conservation, are known throughout the world. As we know, they are not alwaln
as effective as they should tre. The history of international legal instruments dealing with
protection of species is much shorter. dating back basically to the beginning of the 197Os.

International Grnventions in this lield deal either with particular species and thcir habitats
(e.g. the Convcntion on wetlands. olten relerred to as thc "Ramsar Convention', and the
Bonn Convention on Migratory Species) or particular sites of outstanding beauty (the
World Heritage Glnvention) or particular aspects (.CITES' the "Convention on
International Trade in Endangered Spccics"). Existing international law on the protection
of spccies and thcir diversity theref<rre, has been fragmentary and there has been a
consensus in recent years that a cclmprchensive new agreement was necessary.

If we look at the Biodiversity Convention signed by - almost - all States in Rio we recognise
that a comprehensive agreement could be achieved. True, that agreement was reached at
a fairly abstract level. Many provisions are very general and may require specifications in
later protrrcols or dccisions o[ thc C.onlcrencc o[ thc Parties. Other provisions are vague,
intending to cover different approachcs or even contradictory positions of States or groups
of Statcs. Nonetheless, thc Cxlnvention attempts to achieve a comprehensive protection
of biodiversity which is understood as diversity within species, between species and of
ecosystcms. It emphasisss in-sirr consentation which is the protection of species in their
natural surroundings. It stresses the importance <lf planning and environmental impact
assessment. It requircs. of courset the taking of ar-srir consentotion measures (zoos,
botanical gardens) to complement protcction oI natural habitats.

The Convention, however, is not only a comprehensive approach to biodiversity
conservation. In addition to that, it regulatcs access to and use of genetic resources, thus
reflecting the increased economic interest in biological resources and biotechnology. It
contains detailed provisions on access to and transfer of technologies, including
biotechnology. These provisions were hotly debated during the negotiations and their
implemcntation will probably not be easy. Like the Climate Change Convention, the
Biodiversity C-onvention provides for a funding mechanism which is to support developing
country Parties to implement thcir obligations. Developed countrics are required to
provide nnew and additional financial resourcesn to help developing countries. The
mechanism has to be set up by the Conference of the Parties after the entry into lorce of
the Convention (after 30 ratifications).

What South Pacific lsland countries can gain fitm ratification

I was asked to say a word on whether or not the South Pacific states should join the two
Conventions. I do so very reluctantly because this question is a very complex one and
involves a lot more than just an analysis of the text of the Conventions. The particular
situation of each country must be taken into account to prepare a solid assessment of the
costs and benefits.
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Nonetheless, a few general observations may be made which all countries in the region
might c<rnsider. Although my assessment of the Climate Change Conventions was critical,I
would urge all countries to think positively about that C.onvention. Even if it is true that
the major actions still have to be taken in the future, they will not be taken without the
C.onvention. The Convention ne€ds to enter into force in order to get the machinery
started, within which the measures will be discussed and adopted. It is in the interest of all
States to participate and to introduce their particular ideas and concerns. Developing
countries may also be in a position to receive technical and financial assistance.

The fact that developed countries have the primary responsibility for the problem is no
reason not to join the Convention. On the contrary, being represented in the coming
negotiations is a prerequisite to discuss that primary responsibility of the rich countries of
the north and to contribute to the shaping of their particular obligations.

With the Biodiversity C-onvention the question of what South Pacific island countries can
gain might be easier to answer. It is my feeling that the countries of the region have much
to gain. I think particularly of the provision on access to genetic resources which
strengthens the sovereign rights of countries over these resources, and the Articles on
technolory transfer and financial assistance. These provisions may be difficult to
implement in practice; however, they provide for a number of benefits, particularly for
developing countries, which may clearly outweigh the costs-
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19. THE INTERNATIONAL I.AW CONCER.NING NUCLEAR TESTING
AND THE DISPOSAL OF NUCLEAR WASTE

Paul Szssz

Although the word nuclear appears in both parts of this dual title, it should be recognised
that there is really very little that substantively connects the two topics it covers. I shall
therefore deal with them one after the other.

I. Tbe legality of nucleer testing.

Nuclear testing is of murse the short-hand reference to the testing of nuclear weapons
both of the atomic or tission and the still more dangerous hydrogen or fusion variety.
Both these types are much more powerful, or energetic, than conventional explosives, and
their explosive power is consequently usually expressed as the number of tons, or even
thousands of tons. of dynamite that would produce an equivalent explosion. It might,
however, be remarked that the power of even the biggest hydrogen bomb is only a small
fraction of what nature unlcashes in a major storm or in an earthquake, though the bomb
may be more destructive because its explosive power is so conce ntrated and is likely to be
directed against a sensitive targct. Morcover, thc direct destructive power of these
weapons is greatly enhanced by the prcxluction of both an immediatc burst of deadly
radiation which may even be cnhanced in so-called neutron bombs and of large quantities
of more or less persistent radioactive isotopes that are, even in so-called 'clean bombs',
widely dispersed through the explosion, unless the latter is sufficiently contained, which is
only practicable deep underground.

Just like any weapon, nuclear ones are tested for a variety of reasons: to develop new and
"bettern ones (whether more reliable, or lighter, or more powerful, or nastier, or cleaner);
to train persons in their use and possibly in defensive manoeuvres; to ascertain that
stockpiled items have not deteriorated; and quite possibly to impress actual and potential
enemies. Another reason, rarely stated, may however be the most trenchant one: to
stimulate the 'military industrial crrmplex', which cannot easily survive without some
activity.

From the first test explosion in a New Mexico desert in July 1945, the only test that
preceded the bombings of Hiroshima and Nagasaki to end World War II a month later
and for the following two decades, most such exercises took place at or above the surface
of the earth the better to permit scientilic observations with the then available
instruments. and to reproduce to some extent the anticipated situation in which these
weapons would be deployed from an airplane, or later a rocket or even an artillery shell, or
a shallowly buried mine. Almost immediately opposition was expressed to such tests, both
by pacifists resisting the development of any weapons and particularly such terrible ones,
and by those who feared that the radio-nuclides spread ever more widely through more
and more powerfulnuclear explosions constituted a substantial danger to persons close to
the- test sites and perhaps even to all o[ humanity, particularly to children. Although
initially the ofticial experts of the countries engaged in testing down-played these feais,
other scientists convinced the citizens of most democratic countries that nuclear testing
was indeed dangerous in raising radiation levels measurably throughout the biosphere. In
a sense, this was one of the lirst occasions when what we now call 'environmental' congerns
became a significant factor in shaping governmental policy. And though the governments
involved kept belittling such dangers, they gradually yielded to the anti-testing pressures,
first by removing the test sites to locations more and more remote from the bulk of their
citizens - such as the South Pacific - and later by shifting to underground explosions and
eventually by diminishing their numbers and usually their power, Iengthening the intewals
between tests and observing unilateral or agreed moratoria. Incidentally, only somewhat
later were the fears concerning the safety of those closest to the initial test sites (e.g-, those
conducted in the Nevada desert) tragically confirmed by considerably increased cancer
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rates and reduced life expectancies, and only quite recently have certain governments
admitted their responsibility and offered some compensation to substantial numbers of
victims.

As some nuclear te.sting is still continuing, it is useful to consider to what extent such

testing is legal under or perhaps prohibited by internatio-nal law. This requires an

exami-nationbf both treaty and customary law, as well as of other legal arguments that
might bear on the subject.

1. Trcaties relevant to nuclear testing

There is only one global treaty that is directly relevant to nuclear testin_g: the 1{_3 Tre,aty

Banning Nublear Lleapons Teits in the Atmosphere, in Outer Space and _Under Water,t to
which three of the five declared nuclear powers and well over 100 other States are parties;
however, significantly, the People's Republic of China and France are not.

This Treaty is popularly relerred to as the Partial Test Ban Treaty (PTBT), because instead
of banning all-teits outright, it merely bans those in most media. as indicated by its full
title. Whit are not banned are underground tests, as long as these are conducted so that
the explosion does not result in any radioactive debris outside of the territorial limit of the
State conducting the test. The reason for this exclusion is simple: whcn the PTBT was

being negotiated, no agreement could be reached on banning such underground tests.

The-basiJ for this disagreement may be found on the one hand in the dcsire of somc
parties to continue at least those tests that were not subject to the criticism that thcy
Lndangered the global environment. On the other hand was the concern that with the
then available teChnology it would not be possible to detcct such tests with certainty from a
distance so that, if all tests had been banned, secretive States might have gained an

advantage by continuing with at least low yicld undcrground tests.

During the almost three dccades since the conclusion of PTBT, and particularly during the
past yEars, the pressure has been growing for the_closu19 of the^perceived hole in that
instrument - i.e. for either the conversion of the Paninl into a Comprehensh,e Test Ban
Treaty (CTBT) or the conclusion of a new agreement to that effcct. The reasons for these
presi.rres, which are exerted by almost all non-nuclear-we_apons States (NNWSs) are

ieveral: (1) they see that the nuclcar-weapons-states (NWSs). through tests, keep
enhancing iheir ovnn nuclear capabilities (vertical proliferation). thus leaving the others
even further behind: (2) they fear that some NNWSs might develop and test a bomb
(horizontal proliferation), while i[ they could not. test they might not engage in the
developmenl process at all; (3) they consider that with modern means of observation, the
excuse that some underground tests could escape detection is no longer validl (4) they fear
that even if underground tests release no detectable radiation, they still degrade the
environment, perhaps in some as yet unknown serious way. Consequenl!y_,1ome years ago

these States launched, through the UN General Assembly, the PTBT Amendment
C.onference - which, how€ver, suspended itself after a brief opening session last year
(1991), when it bccame clear that the opposition of the NWSs prevented any.immediate
progress. Also, the attention of the NPT partics (which now encompass all rhe NWSs -
incllOing as of recently France and China) has repeatcdly been drawn to their o.b_ligation

under thit treaty to negotiate a CTBT - an issue that may crucially affect the 1995 Nuclear
Proliferation Treaty Extension Con[erence.

Aside from the PTBT, there are several non-proliferation trea^ties, one on the global level
(the 1968 NPT2) and two regional: the 1967 Tlatelolco Treatf for l-atin America and the

I
.,

3

UN Treaty Series, vol. 480, p. 43.

UN Treaty Series, vo1.729, P. 16l.
UN Treaty Series, vol. 634, P. 281.
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1985 Rarotonga South Pacifu Nuclear Free Zone Treaty.a The latter prohibits its regional
parties from conducting or allowing any nuclear explosions on their territories; Protocols I
and 3 thereto, which are open to NWSs (all non-regionat) would prohibit them from
conducting any nuclear tests within the Zone - i.e. either on territories they controlwithin
it, or on the high seas en@mpassed in the 7nne. Though China and the former Soviet
Union have become parties to Protocol 3 and the UK and the USA have in effect
promised to ahide by it, France has not yet done so.

As there is no way of requiring States to become parties to international treaties, or of
requiring them to abide by any to which they are not parties (though they may voluntarily
undertake to do so, and may even bind themselves to that effect), at present there are no
treatycommitments that ban France lrom continued nuclear testing in any medium in any
place in the world (except for Antarcticas and outer space6).

2. International customary law

International customary law is that which reflects how States actually behave, but only to
the extent that such bchaviour is based on the belief that it is required by international
law.

In respect of nuclear testing, there is little customary law. The fact that the overwhelming
majority of States (i.e. the NNWSs) have not tested, is not primarily due to their views on
the international legality of testing but to their non-possession of nuclear explosives - in
part due to the NPT or its regional counterparts. Some of the NNWSs that perhaps could
have tested apparently refrained from doing so (or, in the case of India. from doing so
more than once) trecause of politicalimilitary constraints. The NWSs, on the other hand,
have tested except to the extent that they have bound themselvcs by treaty (especially the
PTBT) not to do so. Though they have from time to time declared moratoria on testing, it
is clear that they never did so becausc of presumed legal constraints, as evidenced by the
fact that these have alwap been declared for a limited time or on the basis of reciprocity.
Thus, even if one were to hold that the NNWSs have largely created a rule o[ customary
law that prohibits testing, the NWSs have, as is permissible. exempted themselves from
that rule by thcir constant public opposition to it.

C.onsequently, it appears difticult to find that nuclear testing in general is constrained by
customary law - though perhaps an argument to that effect might now be made for tests
other than underground ones, bccause both France and China, though unrestrained by
treaty, have unilaterally declared that they would in effect abide by thc limitations of the
PTBT.

Incidentally, an opportunity to secure a judicial determination of this question was lost
when in the 1970s France refused to litigate the question in the World Court in cases
brought by Australia and New Zraland and in which Fiji sought to intervene.T However,
in effect France brought the inconclusive termination of these cases by unilaterally
undertaking not to conduct any further atmospheric tests, a restraint by which it has since
abided for almost two decades.

International kgal Materials (lLM), vol.24, p. 12H0.
Antarctic Tuaty, UN Treaty Series, vol. 402, p. 71 (1959), Arricles L1 and V.l.
Treaty on hinciples Goveming the Activities of States in the Exploration and Llse of Outer
Space, Including the Moon and Other Celestial Bodies, UN Treary Series, vot. 610, p. 205;
ILM, vol.6, p. 386 (1967).
Nuclear Tests C.ases, Australia v. France and New T.ealand v. France, ICI Reports 1973,
pp. 99 and 135, 7974,pp.253 and 457. See in particular the two volumes of Pleadings, Oral
Arguments and Documents.

4
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3. Intemational consensus nnd condemnatlon

The great majority of the international community clearly condemns nuclear testing,
including underground. This condemnation has been expressed in numerous General
Assembly resolutions,S as well as in declarations of other woild-wide and regional bodies.

It is well established that binding international law cannot be made by the mere
declarations of international organs, unless they are clothed with some specific, and
generally very limited, legislative capacity. Thus mere declarations, especially such that
are regularly opposed by the States that are meant to be bound or at least influenced
thereby, are not generally considered as sources of binding international law. Traditionally
they can become that only by being embodied in treaties, which sometimes happens but
which are binding only on the parties thereto. In addition, such declarations may influence
State behaviour, thus stimulating the creation of new rules of customary law.

There is, however, one prominent exception to the principle that international organs
cannot directly make law. Under Chapter VII of the UN Charter, if the Security C,ouncil
should find (as it could quite rationally) that nuclear testing is a threat to the peace, it
could forbid it, with binding effect on all States. However, such a decision could only be
taken if none of the five permanent membcrs opposed it - and these happen to be the five
NWSs!

In some instances, nevertheless, world-wide public opinion may have acquired a certain
law-making quality. Thus it is generally hcld that South Africa could not. merely by
opposing until recently every condemnation of apartheid and by declining to become a
party to the treaties to that effect. stop the incorporation into international law of the
principle that apartheid is illegal, constituting an international crime. It may. however, be
doubted that this example, which involved the practice of one isolated and universally
condemned State, could apply equally to a rule that has been resisted, in various wa1a, by
each of the five permanent memhers of the Security Council and, as such, leading
members of the UN and of the world communitv.

4, Other erguments for the illegality of nucleer testing

Nuclear testing can, of course, be condemned if it violates any other strictures of
international law. [n particular, such tests may not be carried out in the territory
(including the Territorial Waters and the Exclusive Economic Tnne) of any State that does
not consent thereto. Nor may such tests be carried out in such a way that any State's
territory is impacted without its consent, nor if areas that may be considered as part of the
global commons (e.g. the high seas, Antarctica and outer space) are so impacted without
the consent and actually against the will of the world communitv- This reflects the ancient
principle of sic utere uto ..., that one is free to use one's own territory as long as one does
not thereby harm one's neighbour - which was restated in an environmental cogtext in
Principle 20 of the Strckholm Declaration and in Principle 2 of the Rio Declaration-

The question therefore becomes: is there any such impact from the underground tests still
being carried out? That remains a matter for controversy. The actual radiation releases
are minimal. However, they are not non-existent, nor is it quite clear that radioactive
debris now confined to the testing sites will always remain so contained; finally, there is the
very real possibility of an accident resulting in [ar more significant releases.

Although international law did, and probably still does, require proof of actual damage
rather than merely speculation about remote negative effects or about possible accidents,
these requirements of certainty and immediacy of harm are being eroded as barriers to

8.g., A/RES/1632 and /1648(XVI) (1961), l1't62(XVIl) (1962), 31165 (1976\.
A/CONF.lS1126 (Yol.l), p. 8.

8
9
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opposing certain dangerpps activities. In particular, the ever wider acc€ptance of the
'precautionary principle"t is designed to reverse the burden of proof in such cases, by
requiring those planning to carry out a dangerous activity to establish with an ever higher
degree of certainry that what is proposed to be done will certainly not harm other States.

Thus what may have been legal yesterday, and probably still is not definitely illegal today,
might very well be forbidden by international law, i[ not yet now, then in the none too
distant future.

II. The disposal of nuclear nastes

Both the military and the civil uses of nuclear enerp create waste products, including both
by-products and other materials radioactively contaminated. Although their absolute
quantities are not large (compared, for example, to the thousands of tons o[ ashes created
by a single mal-fired power station), nuclear wastes, in particular the most dangerous 'high
level' ones, have some special characteristics that make it particularly difficult to dispose
o[ waste products permanently and safely. Some, like plutonium, are highly toxic in the
normalchemical/biologicalsense. Allemit radiation (though at a rate that diminishes over
time - most quickly for the strongest and almost infinitely slowly for the weakest ones) that
is dangerous to living matter and may also over time destroy inanimate containers; and
those that radiate thereby also emit enerry, which in a closed.,cpntainer builds up as heat
that may cause its breach, unless there is sufficient cooling." Although it seems that
burial at suflicient depth in suitablc geological formations (e.g., granite) can ensure long-
time safety, such methods may, on the one hand, be more expensive than the operators
are willing to pay, and on the other may be resisted on the basis of the 'not in my backyard'
syndrome (NIMBY).

ln considering what, if any, restrictions international law places on the disposal of nuclear
wastes, one must search first of all for any norms that may relate tor$is rather narrow
topic (which are summarised in Chapter 22 of UNCED's Agendo 2l:'), then for those
relating on the one hand to all types of hazardous wastes (Chapter 20'') and on the other
to nuclear activities in gencral (e.g. IAEA Safcty Standards). Finally we need to look to
any relevant general international environmental principles, such qs, those most recently
expressed in the Rin Declarotinn on Environment and Development.t* Thc latter include:
the already-mentioned restatement of the sic utere principle (Principle No. 2); that
environmentally dangerous activities and substances should not be transferred to other
countries (Principle No. 14); that the precautionary approach be applied (i.e. if in doubt,
assume the worst) (Principle No. t5); that environmental impact assessments be
undertaken (Principle No. l7); and that other States be notified in advance of activities
that might adversely impact on their environment (Principle No. 19).

It is useful to distinguish here between thc disposal of wastes on land, all of which is under
the national jurisdiction o[ some State, and in waters. most of which (the high seas)
constitutes a global ncommonn, which in turn is not physically separable from waters within
national jurisdictions. On the other hand, it is generally not necessary to distinguish
between wastes resulting from civilian activities and those due to military ones, as their
physical/chemical nature is the same - though technically IAEA standards are only
applicable in relation to peaceful uses. The possible use of nuclear wastes for hostile

10 lbid.,Rio Principle 15.
11 Effect^s on the Environment of the Dumping of Nuclear Wastesr IAEA, Vienna, 1990. See

also the Chapter of Agenda 21 cited in note 12 below.
12 "Safe and environmentally sound managcment of radioactive wastesn, A/CONF.15l/26

(Vol.ll), Chapter22.
13 lbid., "Environmentally sound management of hazardous wastes, including prevention of

illegal international traffic in hazardous waslesn, Chapter 20-

14 {CONF.151f26 (Yol.l), part l.l, Annex I (1992).
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purposes has been condemned by the General Assemblyl5 and is to be forbidden by the
proposed T4rnvention on the Prohibition of Radiological Weapons. Finally, if, as has been
suggested,'" an international register of nuclear disposal sites were to be established. it
would be desirable to include therein both land and maritime sites, and not to distinguish
between civilian and military wastes.

l. Nuclesrweste disposal on land

The basic international legal principle governing activities such as the disposal of any type
of wastes, within the territorialjurisdiction of a State, is that this is entirely governed by its
national law, except to the extent that any such activities may harm those outside - in
which case international legal rules (requirement to pay damages; prohibitions) may come
into play - or to the extent that a State has limited its own freedom of action through an
international undertaking.

Thus, to the extent that nuclear wastes generated in a State can be disposed of on its own
national territory in such a way that none of them enter either the atmosphere or flowing
waters (e.g. rivers that enter or border another country or empty into an international sea),
nor are likely to do so during the extremely long periods that nuclear wastes may remain
dangerous, this is up to each State to regulate - or not. The International Atomic Energy
Agenry GAEA) is in the process o[ developing a set of Radioactive Waste Safety
Standards (RADWASS) that, like other Agency safety standards, are not of themselves
binding on States but can assist them in developing appropriate national rules or even
international treaties - whereby such standards could become trinding. In addition, the
IAEA has established a Waste Management Assessment and Technical Review
Programme (WATBAP) and a Waste Management Advisory Programme (WAMAP) to
assist its members.t'

In the exercise of its sovereignty, every State has the right to ban any impors, including
those of nuclear or other hazardous wastes. Equally, all States have the right to import, or
rather to accept the export from other countries of such materials. However, as many
States feared that this freedom could lead to major abuses, particularly of developing
countries that might not be in a position either to police adequately the shipment of
wastes into their territories (i.e. even to determine whether such shipments had taken
place), or to provide for their safe disposal once they arrived, or that might be tempted to
compete with their neighbours for the monetary rewards of accepting such wastes, a
number of restrictive rules and agreements have been developed during the past several
years. In part these are also informed by the principle that hazardous materials generated
in one country should generally not be transferred to others (Rio Principle No. 14) - in
part as a means to discourage any avoidable production of such materials - and
particularly not to less developed ones.

Starting in the mid-1980s a number of European organisations (OECD, Euratorp)
adopted recommendations concerning the transboundary transfers of nuclear wastes.ro
In May 1988 the Organisation of African Unity Council of Ministers adopted a resolution
declaring the dumping of nuclear and industrial wastes in Africa a crime, and calling on
African countries to stop acceptigg such materials and on the international community to
mobilise against such practices.'' This was rapidly followed by UN General Assembly
resolutions condemning the dumping of radioactive wastes for hostile purposes or so as to
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See note 20 below.
By the IAEA Director General, at the 36th session of the IAEA General Conference.
See note 9 above.
8.g., OECD Council Decision/Recommendation on Transfrontier Movements of
Hazardous Wastes, OECD C(83)l80(Final) (1984); EEC Council Directive:
Transboundary Shipment of Hazardous Waste, OJEC 1984 L 32613l (1984).
OAU Councilof Ministen Resolution on Dumping Nuclear and Industrial Waste in
Africa, ILM, vol. 28,p.567 (1989).
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infringe thF sovereignty of states (e.g. dumping without a States knowledge or informed
consent),au by the adoption of UNEP's 1989 Basel Convention gf lhe Control of
Transboundary Mortements of Hazardous Wastes and their Disposal" (which basically
established the principle that States must prohibit the export of any hazardous wastes
whose import is not positively consented to by the State cgqcerned - but which explicitly
excludes ng4lear wastes from its field of application"), the 1989 Fourth Lome
Conventfutno between most developing (ACP) States (including those represented in this
Workshop) and those of the European Community (EC) (which generally prohibits the
export from EC to ACP countries of radioactive and other hazardous wastes), and by the
Bamako Cont'ention on the Ban of Impon into Africa and the Conqgl of Transboundary
Movement and Management of Hazardous Wastes within Afrba'" (which absolutely
prohibits the importal.ion o[ such wastes, including radioactive ones, into the States
parties). In effect. all these agreements are ones by which developing countries mutually
agre€ to tie their own hands. and the developed world agre€s to respect this self-restraint-

The IAEA in 1990 developed ,q Code of Practice for the Intematfuinal Transboundary
Movement of Radiaactive Waste'", which rellects the general principles and objectives of
the Basel Conventinn This says that every State has a sovereign right to prohibit the
movement o[ waste into, lrom or through its territory; that transboundary movements of
radioactive waste should take place only in accordance with internationally accepted safety
standards with prior notification to and the consent of the sending, receiving and transit
States; and that all States involvcd should have the administrative and technicalcapacity,
as well as thc regulatory structure requircd to manage and dispose of radioactive waste in
a manner consistent with international safety standards. Although, unlike a treaty, which
is binding - but only on its parties - the Code is addressed to the world community
generally, and it can acquire legal lbrce hy incorporation into national laws or
international agreements or regulations.

2. Nuclear naste disposal inlo lhe sea

In the early days of atomic energy, the oceans were ofiten regardcd as infinitely large and
therefore safe disposal sites for nuclear wastes, particularly those of relatively low activity
levels. However, by the time of the Stockholm Conference, the error of that approach was
generally recognised and various instruments calling for the monitoring, restricting or
prohibition of such activities were devcloped.

Aside from the increased sensitivity towards environmental issues in general and in
particular the recognition of the potential dangers of radioactive contamination of the
seas, the concept of international responsibility for the latter has during the past decades
clearfy shiftcd from the res nullius approach (i.e-. that the high seas belong to no one and
can therefore be used by anyone for any purpose) to the res communrs principle (that the
oceans are common property to be guarded by the internationalcommunity) - which now
is often expressed by calling the high seas "global commons".

One of the first instruments that reflcctc{.movement towards these newer notions was
IMO's 1972 London Dumping Cont ention zo which obligated States parties to prohibit the

8.g., "Prohibition of the Dumping of Radioactive Wastes for Hostile Purp{rses",
A/RES/43/75Q (1988); 'Dumping of Radioactive Wastes', A/RESi43/75T (1988);
"Prohibition of the Dumping of Radioactive Wastes", A/RES/46/36K (1991).
ILM, vol. ?8, p. 657 (1989).
This conclusion resulted from the consideration that the IAEA was concurrently
developing a Gxle on this subject (see note 25 below and the related text) and is reflected
in resolution 5 of the Basel Conference.
lLM, vol. 29, p. 7 83 ( 1990).
ILM, vol. 30, p. 775 (1991).
IAEA dcrcument INFCI RCi386 (1990).
UN Treaty Series, vol. 104,6, p. 120; ILM, vol. 11,p.1294 (1972).
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dumping of, among other things high-level radioactive wastes or other matter and to
regulate the disposal of other radioactive wastes and materials. With explicit reference to
that C.onvention, OECD in 1977 adopted a decision establishing a MulliJateral
Consultatinn and Surueillance Mechanism for*$ea Dumping of Radiaactive Waste.z / The
19f32 UN Convention on the Law of the Sea6 (which is not yet in force) contains very
strong provisions regarding the protection of the marine environment and especiatly
measures to prevent, reduce and control its pollution; although radioactive materials are
not explicitly mentioned, it is clear that the extensive provisions relating to hazardous
wastes apply fully to nuclear materials. Finally, Article 7(l)(a)-(c) of the 1985 Rarotonga
Treaty explicitly bans the dumpingof radioactive matter at sea, and so does Article 10(1)
of the l9f!6 Noumea Convention for the Protectian of the Natural Resources and
Environment of the South Pactfrc Reginn (the SPREP Convention).

More recently, in a 1989 resolution,29 the UNEP Governing Council called for the
application of the precautionary approach to marine pollution, including waste-dumping
at sea. The Parties to the London Dtmping Convention adopted a voluntary moratorium
on sea-disposal of low-level radioactive waste. and in 1990 extended that moratorium to
the sub sea-bed disposal of radioactive waste. Under the 1981 Lima Conventi.on for the
Protectian of the Marine Environment and Coastal Area of the South-Eost Pacific, a 1989
Protocol was adopted for the Protectinn of the South-East Pactlic against Radiaactive
Contamination. And just a few weeks ago 15 European States signed a treaty providing
for a 15-year moratorium on the disposal of radioactive wastes into the North Atlantic.

Thus it can be seen that through a combination of binding treaties and voluntary
undertakings, relating to either nuclear wastes in particular or to various classes of
hazardous wastes in general, most States that are in a position to generate nuclear wastes
have undertaken not to dispose of them into international waters. Such bans are either
permanent or at least set for extended periods, which are meant to be long enough to
enable relevant scientific studies to be carried out.

In addition, it is clear that as to its Territorial Sea and its Extended Economic 7nne. each
State has an absolute right to prohibit the disposal of nuclear wastes to the same extent as
in respect of its land surface. The several treaties and regulations rclating to nuclear waste
disposal in various countries and regions also apply to these national maritime spaaes.
Indeed, a State may be considered to have a duty to do so to the extent that wastes
disposed of in its waters might then contaminate the high seas. A question that is,
howwer, increasingly controvenial is whether a State may ban from is sea lanes the
transit of ships or aircraft carrying nuclear wastes on the grounds that such transit does not
constitute'innocent passagen within the meaning of maritime law. which othenrise does
not permit interference with such crossings.

Internalional Protection of the Environmen[ Treaties and Related Documenls, vol. 19, p.
n8 Qe77\.
ILM, vol 21, p. 1251(1982).
UNEP/GC/DEC| $ n7 ( re89).
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TIIE GITOBAL ENVIRONMENT FACILTTY

Ralph Ostem,oldt

Whrt ls the GEF?

Pilot progran - grants or concessional loans will be provided to eligible World
Bank member countries; GEF is additional to, and complementary of, multilateral
and bilateral assistance, in particular International Development Assistance.

Goal - to help implement programs that "assist in protecting the global
environment and promote thereby environmentally sound and sustainable
economic development" (World Bank Resolution 91-5).

Consisting oft

(a) Global Environment Trust Fund (GEF));
(b) C,o-financing arrangements with the GEF;
(") The Ozone Projects Trust Fund; and
(d) other possible future arrangements.

Coverage of the GEF

The GEF covea four areas affecting the global environment:

(1) the protection of biological diversity
(2) limiting the effects on the world's climate of greenhouse gas emissions

(global warming);
(3) the protection of international waters from pollution; and
(4) the protection of the ozone layer, consistent with the provisions of the

Moitreal Protocol on Substances that Deplete the Ozone Layer, by assisting
developing countries in making the transition from CFC use and
production into available more benign substitutes and alternatives.

What kd to the GEF?

Scientific evidence proves need to address global environmental issues.
UNDP funds a study by World Resources Institute concluding, inter alia, there is a
need to establish an international environment financing facility to assist

developing countries, in particular, in dealing with global environment problems.
France pioposes, with Germany's support, the establishment of a global
environment facility with an initial capital amount of SDR 1 billion, to be
associated with programs of the World Bank.
World Bank meetings with potential donors culminated in a resolution of the
Executive Directors of the Bank on March 74, 1991, to establish the Global
Environment Facility (GEF)-

GEF Triportite Institutional Stnrcturc -

UND& UNEP, World Bank - provide continuous interaction on the work program
of investments, scientific and technological support, and technical assistance to be
financed by the GEF:

UNDP - ensures complementarity between environmental and development
soncerns and is responsible for pre-investment studies and activities; small grant
programs for NGOs;

3.

B.

c.

1.
)

3.

4.

D.

l.
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2. UNEP - ensures GEF program is consistent with existing conventions, coordinates
research and data collection and provides the overall scientific and technological
guidance through its establishment o[ the Scientific and Technical Advisory Panel
(STAP), notable scientists who review work programs and provide GET donors
with advice and

World Bsnk - as Administrator of the Trust Fund, organizes project identification,
appraisal, and supervision process with UNDP and UNEP participation.

\thet is the Goverrenoe Stnrcture of the GEF?

Implementing agencies report to the GEF Donors ('Participants"). The
Participants:

meet twice yearly to review progress on the various components of the GEF and
work programs prepared by the Implementing Agencies, eligibility criteria, and
other issues of relevance to the GEF;

make decisions by way of consensus, or more precisely, on the basis of the sense of
the meeting as summarized by the Chairman of the GEF, who is appointed by the
World Bank: and

neither Resolution 91-5, nor the document negotiated with the Participants as the
basis for the Resolution, provide for a voting s)'stem at this time.

What is the Size of the GEF?

SDR (Special Drawing Rights) I billion - (SDR 663 million to CORE Fund; SDR
2t9 milfion for co-financing; approximately SDR 118 million for Interim Fund of
Montreal Protocol).

Core Fund

(a) Consists oft i) grans; and ii) co-financing arrangements.

Minimum contribution: SDR 4 million over three years/eight years
for LDCs.

(b) Currency disbursements from core fund are denominated in SDRs.

Donor contribution can be in any convertible currency.

3. Co-linancing Arrangements

(a) should provide flexibility and broad participation, supporting action in one
or more areas sovered by GEF; cofinancing is untied as to procurement.

(b) be used on comparable basis to C-ore Fund resources;

(c) be partially funded by Core;

(d) be untied; and

(e) provide resouroes on grant or highly concessionary terms'

J.

E.

l.

2.

3.

F.

l.

2.
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G.

1.

2.

H.

4.

5.

3.

4.

1.

Debt Instnments

- GEF can accept debt instruments, in the form of voluntary contributions
for debt-for-nature trades, although not in substitution for C-ore Fund
mntributions,

Operrting Costs

- Charged directly to GEF resources; reimbursement for m-finance
operation expenses expected from co- financiers.

Which Countries ere Ellgible to Join the GEF?

Developing countries and territories with UNDP programs with per capita GNP at
or below US $4.m0.

72 participants to September 1993.

What is the GEF s Relationship to the Bunk?

As set forth in the Bank's ED Resolution No- 9l-5, the Bank serves three main
functions: as Trustee of GEF funds, as Administrator for the GEF Chairman (M.
El Ashry, also Director of Bank's Environment Department) and as

IMPLEMENTING AGENCY.

Resources held in tnrst

- Bank holds resources by way of grant in trust (GEF), administered within
the GEF.

- Bank administers the GEF'in accordance with Articles of Agreement. By-
L:ws, rules and decisions of the Bank, and such rules and regulations as are
neoessary or appropriate' (Resolution No. 91-5).

GEF Funds kept sepnrate

- GEF Funds are kept separate and apart from all other assets of Bank.

Administrative Expenses are Reimbu rscd

- Bank is reimbursed for its reasonable GEF c<l-financing and other
adm inistrative expenses.

I. What is the relationship between the GEF and the Montreal Pmtocol on
Substsnces that Deplete the Ozone Layer?

Parties to Montreal Protocol requested the Bank to administer and manage the
investment operations under the Interim Multilateral Fund. Participation is within the
framework of GEF, and is to provide the incremental costs to enable developing countries
to comply with the Protocol control measures. The Bank is to keep Ozone Trust Fund
assets separate from the GEF.

GEF finance is available only to cligiblc countrics that have signed the Protocolbut do not
quality for support under the Interim Fund bccause thcir ozone-deplcting emissions are

2.
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J.

1.

above the cut-off point of 0.3 kilograms per capita, as specified at the l-ondon meeting in
June 1990 when agreement was reached on the interim fund.

Whrt are PmJect Funding Eligibility Requirements?

other than exceptions set forth in oD 9.00.01 (July 1991), GEF operational
procedures follow standard Bank procedures.

Normally, GEF projects are investment operations and should be components of
Bank-financed projects. Thus, GEF complements but does not substitute for
action supported under existing programs.

In "exceptional circumstancesn (oD 9.00.01) freestanding GEF projects below gl0
million are possible.

Regional projects, e.g., biodiversity in adjacent countries. may be eligible.

Projects must:

(a) be consistent with relevant globalconvention;
(b) be consistent with country-specific environment strategy or program;
(c) utiliseappropriatetechnology;
(d) be cost-effective (based on physical, not monetary measure of global

benefit) and of high global priority; and
(e) go through Bank's standard project evaluation methodology.

What is the relationship behreen the GEF and NGOs?

Resolution 91-5 clearly allows NGO involvement in the GEF.

20 NGOs associatei with GEF project proposals in first tranche work program.

Implementing agencies have organized daylong meeting with NGos for the day
prior to each Partieipants meeting.

Participans have endorsed smallgrants window for local NGOs ($5 million for use
in up to 35 countries).

lVhat is the Future of the GEF?

Participants desire GEF activities to be quickly implemented so that the
experience provides input into UNCED.

IIt the intergovernmental negotiations on the Climate Change and Biodiversity
Conventions, there are proposals by OECD countries that the "evolvingn, or
"modified' GEF should be the financial mechanism for each of these conventions.

Participants from the developed countries have indicated a preference for the
GEF as the single funding mechanism for all international environmental
C-onventions.

GEF has, however, been criticised by NGOs and developing countries as lacking
transparency, as an exclusive club, and lacking a clear governance body outside of
the Im plementing Agencies.

Developing muntries have stated that:

2.

3.

4.

5.

K.

1.

2.

3.

4.

L

l.

2.

3.

4.

5.
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o)

(a) each convention should have its own funding mechanism on the basis, inter
alia, that participation by developing countries in the GEF was limited
because of the required nentry fee" of SDR 4 million; and

the responsibility for deciding project criteria and the approval and funding
of projects should rest with the Participants rather than the lmplementing
Agencies, and that the administration of the GEF must become more
responsive to the Participants.

In response, the GEF Chairman presented three options for consideration of the
Participants, namely:

6.

maintaining the present GEF structure with minor amendments to
improve implementation and governance (Option I);

modi$ing the GEF with increased ovenight by the Participants and clearer
articulation of the roles of the Participants, the GEF Chairpenon,
Secretariat, and the Scientific and Technical Advisory Panel (Option II);
and

transforming the GEF into a separate legal entity, possibly affiliated with
an existing Bretton Woods or other UN institution.

should deliberations of the Participants dssembly with an enlarged
participation become unwieldy, a s)6tem of representation according to
constituencies muld be explored;

decision-making will be by consensus as is the case with the present GEF.
Subsequently, other voting mechanisms will be considered; and

institutional flexibility will be maintained so that the GEF as envisaged may
respond to changing circumstances.

Despite broad areas of agreement, several issues remain:

(a)

o)

(c)

M. Futurc Governance of the GEF

Option II, the signiticantly modified option, was broadly endorsed by the Participants.
The following would be among the main features:

(a) a "Participants' Assembly". which will continue to meet twice a year and
will consider a joint work program of the current Implementing Agencies
of the GEF. Consideration could be given to adding other implementing
agencies. Projects to be financed will be approved in accordance with
existing procedures in such agencies;

(b)

(c)

(d)

(a)

(b)

whether there should be distinct funds for each of the conventions. with
funding based on asscssed contributions;

whether to establish programs and projects to achieve the objectives of the
particular convention, as well as the provision of general policy direction
and eligibility criteria; there are two views on this issue. Some Participants
indicated that the C.onference of Parties should establish program
priorities and criteria in the area of concern, while the GEF Participants'
Assembly would ensure compliance with the Convention-specific criteria
by overseeing the work programs prepared by the Implementing Agencies.
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(c)

This view is not accep-table to those who favor the primacy of the
c.onference of Parties of the respective conventions. In response, some
have suggested that the Participants Assembly provide reports on a routine
basis to the conference of Parties, and thai there should be periodic
consultations between the restructured GEFs STAp and the scientific
advisory bodies established under the c-onventions. In addition. the
chairpersons of the c-onventions' advisory bodies coutd become full
members of the GEFs STAP to ensure consistency in the review of work
programs prepared hy the Implementing Agencies.

the relationship between the GEF and the c-ontracting parties of a
c.onvention in cases where there is incongruity in the membenhip. In this
situation, it has been suggested that only those Participans who aie parties
to a particular convention may make decisions on issues related tb such
conventions.

N.

1.

Conclusion

The GEF remains an option as the financial mechanism for each Convention and
should continue to play an important role in financing developing countries'
activities of global environmental significance.

The GEFs role was_ also recognized in the deliberations of the Preparatory
Committee Meetings for UNCED. Mr. Maurice Strong said:

Proposals have been made for the establishment of new funds
linked to Agenda 2/, notably. the proposal of China and the G-77
for a Green Fund. At the same time there is a strong preference
on the part of some to utilize existing institutions, at least as a
starting point, in particular, through replenishment of a modified
Global Environment Facility at something on the order of three or
four times its current funding level to finance the incrementalcosts
to developing oountries in meeting important globatenvironmental
priorities. This would, of course, require agreement on changes in
the provisions for governance of GEF on its mandate. I am
pleased to note the progress that is being made in this respect.
Opening-statement to the Fourth Preparatory Committee Meiting
on March 2,1992, by the Secretary General of UNCED.

2.
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41.
42.
43.
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45.
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47.
48.
49.
50.
51.
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53.
54.
55.

Algeria
Antigua and Barbada
Argentina
Australia
Austria
Bangladesh
Belgium
Botswana
Brazil
Canada
Chile
China
C.olombia
Cote d'Ivoire
Cuba
Czech Republic
Denmark
Fruador
Egpt
Finland
France
Germany
Ghana
Greece
India
Indonesia
Italy
Japan
Kenya
Republic of Korea
D.P.R. Korea
I-awia
l.ebanon
Malapia
Mauritania
Mexico
Morocco
New Zealand
The Netherlands
Nigeria
Nonvay
Oman
Pakistan
Peru
Philippine.s
Poland
Portugal
Russia
Senegal
Spain
Sudan
Sweden
Switzerland
Thailand
Tunisia

GEF Partlclpents - June 1993

56.
57.
58.
59.
60.
61.
62.
63.
&.
65.
6.
67.
68.
69.
70.

Turkey
Uganda
United Arab Emirates
United Kingdom
United States
Uruguay
Republic of Vanuatu
Vietnam
Zimbabwe
Ethiopia
Estonia
Hungary
Iran
Panama
Venezuela
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2t. SUMMING UP OF WORKSHOP

hvid Sleppil

I am pleased to provide some brief closing remarks to what has been a very successful
workshop. As I said in my opening. this workshop has been planned for a long time and it
is now good to be able to say that it has indeed been worth waiting for. Much has been
achieved, and I am sure that we will be able to look back in a few years and view this
workshop as a significant event for environmental management in the Pacific.

My introduction to lhis workshop outlined five objectives. I would like to briefly examine
these and see what we have achieved.

Objective 1

To increase the awareness of the need for envimnmental law in the Pncific. It has been
particularly pleasing to see the representatives from each country working closely together
to address environmental law issues. lt is to be hoped that this liaison continues and will
increase when participants return to their countries. The workshop has also shown that
there is significant common ground between lawyer and non-lawyer and that the two
groups can work together most eft'cctively.

Objective 2

To assist countries in clarifying their environmental law priorities and specilically to
assist ln developing appmpriate legislation. Country reprcsentatives have clearly
addresscd this issue. Thc country papers and exercises which were prepared as an integral
part o[ the workshop have contributed to a much clearer picture of specific requirements
and prioritics for the implementation of cnvironmental law in each country. The presence
of such a wide range of rcsource persons at this workshop has also assisted country
representatives in clari fying their priorities.

Objective 3

To assist cruntries in developing nespons:es to envimnmental conventiong including the
ClimUe Change C-onvention, the Bidivenity Convention and the Wodd Heritap C-onvention.
A number o[ clear and concise prescntations to this workhop have provided excellent
background on several of the key international environmental conventions. This area has
created some confusion in Pacific countries, particularly in rclation to the implications of
conventions at the national level- It requires further attention.

Objective 4

To increase countrX awaneness of options for implementing envimnmental law
programm€q thmugh SPREP and other organisations. I believe that the presence of so
many international agencies has added considerahle depth to this workshop. Participants
from Pacific countries should now have a much clearer picture of the role of individual
dclnor agencies and how they may be able to assist environmental law activities in their
country. An effective dialogue between countries and donors has started at this workshop
and I would urge all concerned to ensure that this continues.

Objective 5

To develop recommendations for future envimnmental law action at the regional nnd
national levelq such as options for environmental law education. A numbcr of clcar
recommendations have been dcvcloped and thcse provide a basis for action at both a
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national and regional level. SPREP is looking florward to working with member countrics
and donor agencies to address these recommendations.

This has indeed been a successlul worlcshop. I would urge all participants to keep the
momentum going to ensure that the results are translated into action.
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III COUNTRY R,EPOR,TS

This Pan includes founeen Country Reports on environmental low and pW specially
prepared for the Worlcshop by thc participants.

COOK ISI,ANDS COUNTRY REPORT

Tearild fungo and land Maki

Introductlon: Issues nnd responses

As the list below shows, there are at least fourteen pieces of legislation which have direct
environmental em phasis.

1. Waste
Disposal

Siltation
Inland
Erosion

Problems
Project Response

Unhealthy
environment

Kill corals
blockage of
water outlets on
Makatea Islands

Pmblems
Pmject Responsc

Administntive
Response

Waste-Management
Waste-Management

Recycling Business
(SPREP Consultant)

Privatisation of
Garbage Disposal
System

Women, Youth &
Welfare Activities

Education

Public Health
Inspections

Forestry and
rehabilitation
project

Blucation and
Public Awareness

Identification
of other souroes,
inlands and pits

Education and Public
Awareness

Administrative
Responsc

Legislative
Response

Crime Act 1969
Land Use Act 1969

Publit HealthAct
& Ordinances 1984

Noise Control
Act 1986

Conservation
Act 1986187

BuildingControl
and Standards
AcT T99I

Island Council
By-laws
Conseruation
Act 1986187

Land Act 1969

Conseruation
Act 1986187

kgislative
Responsc

3. Sand Mining Coastal erosion

Issues
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Issues Problems Administrative l-egislative
PmJect Response Response Response

4. Destructive Declining fish Island Council Marine Resources
fishing stocks and Resolutions Act IgBg
practices unhealthy fish
and over- environment Education and consentation
harvest Public Awareness Act Ig86189

Aitutaki Paua
ByJaw

Outer Islands
Local Govemment
Act 1987

5. I-and Tenure Difficult to I-and Court Lands
acquire land Restrictions (Facilitatbn
for conversation - 5 year of Deatings)
purposes restrictions Act 1970

uncontrolfed injunction ConsentationAct
development of proceedings 1986187
steep inland areas Cook Islands

Act 1915

unnecessary
over-cultivation
of land

Interrrational Conventions

The Cook Islands is a signatory to 1l international conventions and agreements, which
have direct relevance to the environmental conditions prevailing in the Cook Islands.

1. South Pactfrc Forum Agency Convention, signed, 10 July 1979

2. Canberra Agreement (SPC) acceded to 14 October 1980

3- Law of the Sea Convenlrren, signed 10 December 1982

4- S"lrlt Pqtl@ Nuclear Free Zone Treary (Rarotonga Treaty) signed 6 Augusr 1985,
ratified 28 October 1985

5. United Forum Islands Countrics FbhingAgreement, signed 2 April 1987, ratified 17
June 1987

6. SPREP Convention and is 2 Protocols signed 25 November 1986, ratified 9
September 1987

7. Apia Convention, acceded to 27 October 1987
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4. S*t!, Pacifu Nuclear Free Zone Treaty (Rarotonga Trcaty) signed 6 August 1985,
ratified 28 October 19&5

5. Uniled Forum Islands Countrics FishingAgreement,signed 2 April 1987, ratified 17
June 1987

6. SPREP Convention and its 2 Protocols signed 25 November 1986. ratified 9
September 1987

7. Apia Conventian, ac*edeltl to 27 October l9B7

8. SOPAC Agreement, signed l0 Ocrober 1990, not yet ratified

9. Driftnet Convention (Wellington C.onvention), signed 29 November 1989, ratified
24 January 1990

10. Forum Secretariat Agreement, signed 29July 1991. rati{ied 23 Augustlggl

11. Rb Declaralion on Environment and Development,signed June 1992

Existing legal amnngements

- Conservation Act 1986187 has yet to be applied.*

- Government has decided to carry out a review of the Consentntian Act 1986187
and in particular the dcfinition of thc foreshore.

The definition of the forqshore has been the most contentious issue of this
legislation.

- In reviewing the Act, the Council was advised by the Minister to look at the whole
Act, and to make sure the Act recogniscs the heritage given to Cook Islanders by
its constitution - the ownership of land.

[*Editorial note: for funher explanatktn of the process of enactment of the Conseruotion Act,
see Rongo, T. Drafting a Modern Envbonment Act, in Worl<shop Paperc, above.J

Rment govemment prlicies

- Uphold its policies as stated under the Parties Manifcsto.

- To have an Environment Act takinginto account Sustainable Development.

- Establishment of a Rcsource Management Committee advised by a Technical
Advisory Committee.
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Futurn prtor:fty nctlons

1. I*gislative

- Btablish Environment Sewice (advisory, cotsultative role).

- Environmontalimpact a$scsment.

- Agr-eemerrt h{echanism between the Environme-nt,$erv.ice and landormers
r€lattng to the protection of the environment

2. Adminietrative

- $tfeOgthen environmental management capabilities gf relevant
Departrnents; and tsland Councilc.

- Promote interdepartmental co-operation.

- Edr,rsation and public a,urdreness aotivities at all levols.

- Ifromote and encourage non-government organisation involve@ent,
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ruI COUNTRYR,EPORT

Paul hwey

Main envimnmental c:onoems

Fiji has many environmental concerns that are shared by all South Pacific Island nations,
as well as a number of unique problems.

Unsustainablc resource usc

Fiji has considerable natural resources. However, it is a small nation and these natural
resources are quickly exhausted when unsustainable exploitation occurs. I-ong term
benefits are easily sacrificed for quick, short term profits. A classic example is the beche-
de-mer and clam meat industries whose expansion was not carefully mntained. When the
resources were exhausted, the industry collapsed. This short term perspective is also
evident in the forestry industry in that it ignores sustainability of timber harvest and water
catchment resources. Sugar cane cultivation is spreading to marginal foothills without
consideration for erosion. Minority elements within the ginger industry are stripping the
soil of its vitality and simply moving on without replenishing it.

Pollution

The lack of monitoring and enforcement is of grave concern. The lack of effective
legislative machinery to control companies which pollute is frequently a problem. The
maximum fine for pollution of a harbour is Fiji $400, although the clean-up may cost
millions. In addition to the legislative weaknesses, there is a lax attitude toward
enforcement of good legislation. For example. exhaust pollution by buses in urban areas is
rarely prosecuted, despite its being an offlcnce under the Trolfrc Act.

Waste disposal

Municipal waste management is a national dilemma. Although at present inconvenience
is only being caused to those in the surrounding areas, it is a time-bomb which will cause
considerable damage. Prevention is better than cure. Measures must be taken now
before it becomes too a great a problem to remedy.

Urbanisation

Physical planning is sorely needed to counteract the negative effects of urban drift. In
addition to the problems of pollution and waste disposal, the interaction betrreen social
and environmental problems needs to be addressed by municipal authorities. On an
indMdual level, there is also a desperate need to motivate individuals to care for their
immediate environment rather than let it take care of itself. There is a cultural
background of respect for the environment, but adjustments to urban lifes$les have
meant that this has often been lost. This respect needs to be revived.

Genetic and biodiversity rcsources

Both wildlife and vegetation are undervalued as assets with cultural, natural and tourism
significance. The current legislation neglects certain species and has large loopholes. The
management number and size o[ protected areas is inadequate to properly consewe Fiji's
natural heritage.

International perception

The strength of the international green lobby will provide added incentive to induce Fiji to
modifo its environmental priorities. The possibility of 'green bans' on goods produced in
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unsustainable industries underscores, in economic terms, the pleas and warnings the green
lobby hal.Biv.en so far. If the threat of green bans is not heeded, costly saictions may
result. Fiji will then suffer economic as well as environmental loss. International lendin!
and- donor agencies also ar-e_speci$ing environmental sustainability. Fiji's failure to adjuii
to this now will result in difficulties in attracting such loans and assistance. The damage to
Fiji's re.putation as a tourist destination resulting from bad environmentat publicity wiuld
be significant.

The existing lcgal errnngements

Fiji issignatory to some 20 international conventions (listed in Annex 1). However, due to
l!: pi".*.eal system of responsibilities for different areas of the environment, many
Ministries are unaware of their treaty-based responsibilities or duties.

The legislative framework is exceptionally fragmented. Fourteen Ministries, bodie.s or
agenci.es administer some 27 pieces of environmental legislation (see Annex 2). The
epe.ntial problems relating to environmental legislation are three-fold. Firstly, there is no
single body responsible for the administration of the current existing environmental law
and which can influence Government at policy making level. This has resulted in the tack
of.a lniform poliry and a shortqge of information and awareness at high levels. Secondly,
this lack of a single body of environmental law has resulted in a half-hEarted enlorcement
of current standards and a lack of trained staff to do so. This is true both in individual
Ministries and in areas which 'fall between Ministries'. Thirdly, the existing environmental
laws need modification in at least 9 areas. These are: the land tenure systeln, planning and
assessment, _agriculture, minerals, fisheries, water quality, waste management and
pollution and the establishment of protected areas.

The post two years

Over the past two years the Government has moved environmental warnings out of the
'too hard' basket and has begun to take them seriously. Steps have been taken and more
will follow once it becomes clear which is the best way to pioceed. A number of reviews
have been undertaken. These include an 'environmental audit' (the State of the
Environment Report), two reviews on Environmental faw and a compiehensive National
Environm.ent.Strategy which has been circulated in draft form. The Strategry proposes
three main objectives: establishing an eflective environmental management-"ipability,
heritage protection and developing public participation in environmental matters.

Fiji-now has a Secretary of State for the Environment. The Environmental Management
Unit now stands alone rather than under another Ministry. Its role is to providJ poliry
advice to Government. The Environmcnt Management Committee is an inier-miniiteriaj
management committee. It provides technical erpertise, cspecially to the Director o[
Town and Country Planning.

The National Environment Council is now in the process of being established. It will be
the national coordinating body for all government departments concerned with the
environment, and will monitor environmental issues. As far as legislative action is
concerned, Fiji is still mnsidering whether to introduce a comprehensive Resource
Management Act or to target legislation to the specific areas of concern with separate Acts.

Priorities for future Action

to progress towards sustainable use and conservation of resources, the Government of Fiji
should have three major priorities according to the National Environment Strateg5r. Thes-e
are to be put to Cabinet within the next few weeks for consideration and adoption. The
priorities proposed are as fiollows:
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1. I)evelopmeni of s natlonel envlmnmental managsment crpability

This would involve an integrated evaluation of the various policy mnsiderations by
all sectors of government, with public input. It is vital that all government bodies
adopt and adhere to such a policy. This would require some institutional and
administrative change to keep environmental issues in view at all policy making
levels of government. There are two options lor reform of the administrative
structure. One possibility is a large centralised Ministry which deals with all areas
of environmental concern. The second is a smaller 'hub' type Ministry overseeing
environmental units placed in all other Ministries.

2, Comprehensive heritage pmtection

The protection of wildlife, vegetation, historic and cultural sites and parks requires
a central administrative framework rather than the current piecemeal situation.
This is also one of the areas which urgently requires legislative reform.

Fiji also must consider becoming a party to two conventions, the Conventian on
Intemoti.onal Trade in Endangered Specics of Wd Fauna and Flora (CITES) and
the Convention on the Conseruation of Migratory Specics.

3. The implementation of international conventions

Annex I

Internstional Conventions to which Fiji is signatory

. Intematianal Plant Protection Convention 1956

. Convention on the Continentol Shelf 1970

. Convention onthe High Seos 1970
, Convention on Fi^shing and Consenation of the Lh,ing Resources of the High Seas

1970
, Plant Protectian Agreement for South Eost Asi"a 1971
. Treaty Banning Nuclear Weapons Tests in lhe Atmosphere, Outer Space and

Underuater 1972
. Treaty on the Non-proliferation of Nuclear Weapons 1972
. Intemational Convention for the Prevention of Pollution of the Sea by Oi] 1972
. Convention on the Prohibition of the Development, Production and Stockpiling of

Bacteriological and Toxb Weapons and their Destru.cti.on 1973
. Intemational Convention Relating to an Intentention of the High Seas in Cases of Oil

Pollution C asualtics I 97 5
. Intematianal Conventi.on on Civil Liability for Oil Pollution Damage 1975
. South Pacifu Forum Fisheries Agency Convention 1979
. United Nations Convention on the Law of the Sea 1982
. Intemational Convention on the Establishment of an Intemational Fund for

Compensatinn for Oil Pollution Damage 1983
. South Pacifu Nuclear Free Zone Treaty and Protuol 1985
. l4enna Convenlion and Monteal Protocol on Substances lhat Deplete the Ozone

Layer 1989
. Conventinn on the Consenntfutn of Nature in the South Poctfrc (Apia Convention)

1989
. Convention for the Protection of Natural Resources and Environment of the South

Pactfrc and theb Related Protocols - (SPREP Convention) 1989
. Conventian Conceming the Protectinn of the World Cultural and Natural Heritage -

(\4/orld Heritage Convenlion) 1990
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Annex II

Land end Resource Use Legislation

MinkgAct 19ffi
Forest Act 1953
Town PlanningAct 1946
Native LandTrust 1940
Land hvelopment Act 196I
Land Corcervation and Improvement Act 19 5 3
Agticulural Landlard and Tenant Act 19ffi

C-onscrvetion end Quarantine

Bifis andGame PrctectionAct 1923
National Tnnt for Fiji Act 1970
heseruation of Object of Archaeological and Palaeontologist interest Act 1978
Plant Quarantine Act 1982
Noxious Weeds, Pests and Disease of Plants Act 1964
Animal Imponafions Act 1970

Msrine and Pollution/Consenation

Marine Specics Act 1977
Fisherics Act 1941
Fisherics Regulations I 965
Continennl Shelf Act 1970
Ports Authoriry of Fiji Regulations 190

WaterPollutlon

River and Streams Act 1982
IdgationAct 1973
DainageAct 1961
lYater SupplyAct 1955
Mining Regulations

Pollution Generrlly

PestbidesAct I97I
f^ffu Regulatinns 1974
Publie HeakhAct 1955
Penal Cde 1945
Litter Decree 1991
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FEDERATED STATES OF MICRONESIA COIJNTRY REPORT

Isamuf Ahalun and Nanm Munuy

Envimnmentsl concrms

The Federated States of Micronesia (FSM) is experiencing a number of critical
environmental problems which pose severe constraints to the attainment of long term
sustainable development. The major problems may be categorised under four headings,
as follows:

1. Tbe degradation of coml reefs and mangruve nesources

C-oral reefs and mangrove swamp ecos)nstems exist along the coastlines of the many
islands that comprise the FSM.

These ecos)ntems are particularly vulnerable to human activities. There is growing
conccrn over coral reefdcgradation through:

- dredging and sand-mining;

sedimentation flrom on-shore soil and erosion from agricultural activities;

- pollution from sewage, oil and hazardous chemicals;

- destructive fishing methcxls (including use of explosives);

- overfishing.

The degradation of mangrovc resources is occurring through:

- cleaning and infilling to create new house sites and expand current ones;

- cutting for llrewood;

- siltation from on-shore soil, erosion arising from road construction, earth-
moving and agricultural activities: and

- use of mangrove resources as landfill for household garbage and other
solid waste.

2. The pollution of land and marine resounces by human waste

The FSM presently lacks effective and organised systems for the mllection,
treatment and disposal of liquid and solid waste. Although a number of sewerage
sy$tems have been built in the major urban centres, the collection or disposal of
sewage is still affected by severe operational and maintenanoe problems which, in
most areas, leads to the discharge of untreated sewage into the marine
environment- The widespread use o[ toilet facilities which directly discharge into
the sea in coastal communities also continues to pose a pollution hazard.

3. Degrndation of land and forcst nesounces

The forests of Micronesian islands have important ecological functions of
watershed protection, erosion control, soil fertility maintenance and wildlife
habitat.
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In addition, the forest resources have also provided Micronesians with food,
building materials, clothing, medicine, ornaments and other numerous subsistence
products for thousands of years. The forest resources in the FSM are being
threatened by a number of human activities. These include mangrove cuttinS,
agricultural clearing, indiscriminate burning of vegetation and uncontrolled cutting
of forest trees. These practices are leading to increasing problems of soil erosion,
the reduction of dry weather flows in the streams, degradation of the quality of
surface water resouroes and siltation in coastal areas.

The over-exploitation of forest resources will also lead to the gradual depletion of
resources in the long term.

4. Pmr sanitation cnnditions

It is estimated that 6O7o of the population of the FSM lacks access to safe drinking
water and sanitation facilities. The absence of these facilities is a feature of life in
most of the rural communities and the outlying islands. The lack of safe drinking
water and basic sanitation, when combined with other problems associated with
the poor drainage of livestock facilities and the non-existence of solid waste
collection and disposal systems, contributes to a low level of environmental
cleanliness and severe public health problems.

National Eenvimnment Management Strateg5r

The Government of the FSM has now formulated a National Environment Management
Strateg5l as a first step in the implementation of a program to address the environmental
concerns outlined above. The four broad goals of this strategy are to:

1. Integrate environmental eonsiderations with economic development. This
will involve the establishment of a nationwide environmental
administration system and the adoption of environmental impact
assessment (EIA) as a routine administrative procedure.

2. Improve environmental awareness and education by incorporating
educational material on the environment in school curricula, and
developing and implementing a 'grass-roots' community education
program.

3. Manage and protect natural resources by improving the data base on the
nation's natural resources and building on the traditional slatems which
havelong been in place to support the sustainablc use of marine and land
resources.

4. Improve waste management and pollution control by setting up effective
systems and institutional mechanisms for the collection and disposal of
sewage and solid waste-

Priority sctlons

The following priority actions are proposed by the FSM's National Environment
Management Strategr (NEMS) as a means of improving environmental management in
the FSM:

1. C,ontinue funding for a National Board on Environment and Sustainable
Development, and the establishment by each State Governor of a State
Task Force on Environment and Sustainable Development, to ensure that
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2.

all significant development projects are subject to an appraisal process.
This should include an assessment of the project and the determination of
measures to mitigate any adverse environmental impact.

Enact the nece.ssary legislation to ensure that all land use activities are
subjert to appropriate controls. This should involve the establishment of a
permit s)6tem to regulate development activities, as well as formulation
and enforcement of zoning regulations to facilitate a land use
administration sptem.

Development of Environmental Impact Assessment (EIA) guidelines and
minimum standards for National and State Governments.

Seek funding to improve sewage and solid waste collection and disposal
s)'stems in the FSM.

Implement a comprehensive water supply and sanitation development
program aimed at improving thc supply of safe drinking water and the
disposal of household waste.

Increase environmental awareness and improve environmental education
in the FSM by development of environmental education resources for
every organisation concerned.

Preserve traditional knowledge and resouroe management systems by
documentation, and by the continued application of traditional knowledge
and management.

Implement a nation wide protected areas system.

Implement comprehensive support o[ renewable resource management
efforts.

Implement coastal resources management and ocean management by reef
and lagoon resources survey etc.

Development a Resource Information System.

Strengthen plans for pollution emergencies.

Develop an action plan to manage endangered species and areas of high
ecological, cultural, historic and other scientific value.

Strengthen the database lor better decision making.

3.

4.

5.

6.

7.

8.

9.

11.

12.

10.

13.

14.
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GUAM COUNTRY REPOITT

Jmnrc hown

Intmduction

$ un emerging economic mecca in the Pacific, the United States Territory of Guam is
faced with a major challenge to balance economic development and growth with the
maintenance and protection of its ecological resources. For thousands of years, the
islanders have enjoyed the clear blue skies, lush green forest and an ocean environment
abundant in marine resouroes. Today, the challenge is to protect the island's natural
resources, which are stressed as never before, and maintain a balance between growth and
developmenL Creation of the Guam Environmental Protection Agency 20 yeirs ago was
a v!rY. significant le_gislative step fonvard to provide legal protection and regulatory
authority to protect Guam's environment.

The Guam Envimnmental Pmtection Agency

The Guam Environmental Protection Agency (EPA) became a formal department of the
Government of Guam in 1973. As an enforcement agency, Guam EPA derives its
authority from l<xal statutes as well as Federal laws implemented by the United States
Government. Guam EPA maintains a cooperative working relationship in the regulatory
arena with its Federalcounterpart at the United States Environment Protection Agency.

The Federal EPA contributes over 40 percent of Guam's annual budget to assist in the
implementation of Federal C-onsolidated Grant programs that outline the Agcncy's
objectives in implementing Federal statutes on Guam. The Government of Guam funds
the remaining 60 percent of the Agency's opcrational budget. With 56 personnel, Guam
EPA has the largest staff and one o[ the most effective environmental refulatory programs
within the Micronesian Region.

Guam EPA: environmental programs

At the most basic level, the framework for the implementation of environmental
legi.sln1l6n already exists in Guam. Guam's programs focus on air pollution control, water
pollution control. safe drinking water, water resources management, pesticide
enforcement, and solid and hazardous waste management. The following five divisions
oversee the implementation of these programs: Water Programs Division, Air and l-and
Programs Division, Monitoring Scrvices Division, Environmental Review Section and the
Administrative Services Section. The strength of Guam's EPA regulatory role exists in its
legislative status that grants the Agency enlorcement authority. -The piivate sector, the
military and the Government of Guam are all part of Guam EPA's regulated community.
In the event that Federal environmental laws are violated and the local environmental
agency is unable to bring a violator into compliance, the Federal EPA may intercede and
pursue a Federallegalcase against a violator.

Beyond the existence of formal legislation, the actual implementation of such laws in the
regulated community on Guam is also an important consideration that must be further
explored. The size and scope of a number of development projects on Guam require an
increase in the fines and penalties that are issued by the judicial s)'stem. A number of
current statutes on Guam are not cost-prohibitive enough to deter environmental
degradation from occurring. For example, in the case of clearing and grading permits
issued by the Agency for earth-moving activities, the current $1,0(n per day violatinn that
must be imposed by the courts is cheaper to pay than providing a proper environmental
protection plan and fulfilling the requircmcnts of conditions set under a formal permit. In
addition, environmental violations have not traditionally been viewed as a priority on the
court calendar by comparison to other social crimes.
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The challenge for nerv envimnmental legislation

The challenge for Guam's environmental protection agenda goes far beyond
implementing the defined environmental programs that have been listed. In Guam's
dynamic growth process, a large grey area exists between basic environmental protection
and incorporating the existcnce of an environmental ethic into the growth process. Rapid
economic development, fuelled by foreign investment (predominantly Japanese) directcd
toward resort and recreational devclopment has placed a greater strain on Guam's natural
environmental resources. Community concerns in recent years have arisen over such
issues as land use, municipal water and marine water use and the protection of natural
habitats for endangered animal and plant lifc.

On the economic front, beyond thc natural population growth proccss, Guam supports a
transient tourist population of close to a million tourists a year. In addition. thousands of
alien workers have also been brought into Guam. primarily to work in the construction
industry, adding an additional burden to Guam's natural population growth. Hundreds of
acres o[ land have been purchased lbr both current and luture construction of hotel and
other resort facilitics with land to be used for golf courses leading the list o[ development
projects. There are currently a total of 27 golf courses approvcd, or cntering the approval
process. for construction. This is a significant number considering that Guam is only 214
square miles in size and the average goll course incorporates between 250 and 3ffi acres of
property.

The grcy ares behreen politicq economics and Guam's envimnment

The grey area that holds the future direction o[ Guam's cnvironmental vision is caught
between politics and economics. The very engine that fuels the island's economic success,
and movement for more political autonomy, threatens the loss of some of Guam's most
pristine natural land resources. such as the limestone forest and the lush ravine forest that
serve as havens for receding plant and animal life. l-arge portions of central southern
Guam which have remained in their natural state for thousands of years are now at the
brink of destruction- Environmental legislation for Guam is challenged to place a value on
naturalresources that have been taken for granted because they have always existed in the
visual surroundings. The task of striking a dclicate balance between protecting Guam's
ecos'ttem and promoting an economic growth process upon which the island is
dependent, is seldom directly pursued by island policy- makers.

Nerr guidelines for development legislation

The closest that Guam has come in setting guidelines to hroach the environmental
con@rns of development were incorporated into two Executive Orders m-()9 and 90-10,
signed by Governor Jose F Da in 1990, creating a Development Review Committee
consisting of representatives from all related Government Departments and Agencies.
This Committee would review the social, infrastructural and environmental impacts o[
proposed development and make recommendations to the Territorial l-and Use
Commission to approve or dismiss such projects for the Territory. In addition, Executive
Order 90-10 requires developers to produce an environmental impact assessment to be
reviewed and approved by the Guam Environmental Protection Agency before such
proiects can be brought before the Commission fior consideration. While the Governor's
Executive Orden have set a framework for the review of development projects they
require more consideration to mitigate against possible damage to the island's ecological
resourses, and further definition of their legal terminology.

Protective environmental legislation is emerging at a time when laws related to land
ownership, property rights and water rights have already been embedded in the legal
process. The conditions that are set by Guam EPA in the approval of an environmental
impact ass€ssment can be legally challenged due to a lack of clear legal definitions in the
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KIRIBATI COUNTR.Y R,EPORT

TercniAMc

Intruduction

The Republic of Kiribati consists of 33 low-lying coral atolls with a population of 72,000,
about 35 percent of whom reside in the capital, Tarawa (1990 Census Report).

Kiribati is very much concerned about the environment and about pursuing sustainable
development. In line with that concern, an Environmental Division has been formally
established under the Ministry of Environment and Natural Resource Development to
deal with environmental issues.

The main environmentalconcerns of Kiribati are as follows:

l. The impacts of population growth, modernisation and urbanisation;

2. Global warming and sea level rise;

3. The dangers associated with nuclear pollution and the disposal of hazardous
wastes by industrialised nations.

On Tarawa, environmental problems are more acute, with water contamination,
overfishing and coastal erosion being the morc alarming problems resulting from over-
population and human-made seawa)6 and causeways. Concern about the.se problems
means Kiribati has given, and will continue to give, priority to the implementation of the
following actions:

l. A public awareness campaign to promote environmental issues through the use of
posters, organising environmental song and essay competitions and other
educational program mes;

2. Incorporation of Environmental Impact Assessment (EIA) into the National
Development Projects Planning and Physical l-and Planning processes;

3. Partaking in all relevant regional and international efforts to address
environmental issues and problems.

International Conventions

Kiribati has become a party to a number o[ environment-related regional and global
conventions and agreements which include the following:

1. South Pactfrc Nuclear-Free Zone Treaty (Rarotonga);

2. Conventi.on for the Prohibitinn of Diftnet fishing in the South Pacrfrc;

3. Convention on the Prevention of Marke Pollution by Dumping of Wastes and other
ma tte rs (197 2) (London Dumping C onve ntion);

4. Convention to Regulate Intematfutnal Trade in Endangered Specizs of Floro and
Fauna (1973);

5. Climate Change Conventinn (1992);
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Kiribati is currently considering becoming a party to other environment-related
conventions such as:

1. Conventfutn for the Protection of the Natural Resources and Envbonment of the
South Pactfrc Regian (1986)

2. Nuclear Non-holiferation Treaty,

3. InternationalMarilimeOrganbatianConventian;

4. InternotionalConventionfor the Protectian of Pollmianfrom Shrps (1973)

National environmental laws

Kiribati does not as yet have a single or specific piece of legislation that addresses
environmental matters. However, environmental matters are accommodated in a number
oJ statutes and by-laws (see below). This legislation is administered by various
Government Ministries.

There are certain problems with this legislation. They are as follows:

1. Difficulty of implementation. This is due to political and customary reasons as well
as lack of qualified personnel, or uncertainty as to which office should implement
la*s:

2. Inadequate-addressing of current environmental issues/problems, for example the
exclusion of EIAs under the Land Planning Ordinance.

The present Government's environmentalpolicies, stipulated in its Policy Statement are:

1. To introduce proper conservation measures in the exploitation of marine and
other natural resources and to encourage the private and public sectors to adopt
developm-ent policie.s which are both economically and environmentally
sustainable;

2. To actively participate in all relevant regional and international efforts to address
environmental problems, including globalwarming and sea level rise;

3. To promote environmental issues through appropriate educational programmes.

Kiribati is giving priority to the following actions to improve environmentalmanagemenr:

1. The review of $g existing Environmental Division within the Ministry of
Environment and Natural Resource Development, to determine its competence -
in terms of the number of staff etc - to carry out a better and improved
management and coordination of environmental issues;

2. C-onsideration of the recommendations and proposals contained in the Report on
Environmental Law in Kfuihati which include the need to review statutes dealing
with environmental matters;

3. Ass€ssment of the extent to which customary rules and practices can aocommodate
the national and global concern for a presewed and improved environment;

4. Attempts to influence all sectors to appreciate the need to reduce and eliminate
environmental damage; to minimise risks to people, animal, plants, nature, water,
air and soil.
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I*gisletion List

1. Kbibati Constitution
2. Local GovemmentAct 1984
3. Prohibited Areas Ordinance
4. Closed Districts Act 1990
5- WUW Conseruation Ordinance
6. Harboun Ordinance
7. ShippingAct 1990
8. Kir'ibati Ports Authority Act i,990
9. The Merchant Shipping (Oil Pollution Guilder Islands) Order 1975
10. The Nuclear Installatians (Guilder and Alike Islonds) Order 1972
11. Public Health Ordinance
12. Public Utilities Ordinance and the Public lltilitics (Amendment) Act 1983
13. The Patb Town Council (Public Health) By-Laws 1975
14. The Mineral Development LicensingOrdinance 1978
15. The Foreshore and Land Reclamation Ordinance
16. The Fisheries Ordinance 1978. The Fisheries (Amendment) Ordinance 1978. the

Fisheries (Amendment) Acts 19&i and Ig84 and thc Fl,;heries Conseryatfutn and
Pratection (Roek Lobsten) Regtlatbn 1979

17. Neglected Lands Ordinonce 1979
18. Plants Protection Ordinance 1976
19. Customs Ordinance
20. Animals Ordinance
21. Natil,e Lands Ordinance 1956
22. The Guilder and Phoenix Islonds Lands Cde
23. The Neglected Lands Ordinance
24- The Non-Native Land (Restrictbn on Alienation Ordinance)
25. The Native Lands (Amendment No.2) Act
26. The Land PlanningOrdinance
27. The Public Highways Protectian Act 1989
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THE R,EPUBLIC OF THE MARSHALL ISI,ANDS COUNTRY R.EPOR,T

Eli?eMh Hailing

Introduction: Envircnmentel conoens and priorities for action

The Republic of the Marshall Islands (RMI) consists of 29 low lying coral atolls and five
small islands, or table reefs, arranged in two almost parallel chain-like formations over
approximately three-quarters of a million square miles of the Crntral Pacific Ocean. The
total land area is small - about 70 square miles in total - and an atoll's average height
above sea level is between six and eight feet. The country's population of 47,ff)0 is
concentrated in two urban area$: the capital, Majuro, and Ebeye lsland, Kwajalein Atoll.
The Marshallese people share with all peoples of the Pacific a deep and abiding respect
for the land and the sea, which have provided them daily sustenance lor thousands of
years.

In recognition of thc fragility of its unique environment, the RMI Government has
committed resourc€s to maintenance and preservation. The daily management and
conservation of thc environment has fallcn to two government-funded statutory
authorities: thc RMI Environmental Protcction Authority (RMIEPA), with legislativc ties
to the Ministry of Health and Environment, and the Marshall Islands Marine Resources
Authority, which works in connection with thc Ministry of Resources and Development.
In addition, the Historic Presewation Office opcrates out of the Ministry of Interior, and
plans are presently underway to dcvclop a nature conservation unit within the
Government.

RMIEPA programs includc fresh and marinc water quality monitoring, issuing of permits
for earth-moving and sewage disposal. solid waste management. pesticide monitoring.
provision of toilet facilities, a village inspcction program, and an active public education
program. Recent educational funding has allowcd the production of local environmental
videos, quarterly newsletters and an environmental primer for grade schrnl use. The lcgal
program presently emphasises the development of a comprehensive national
environmental regulatory schem e with strengthcned en forcem ent provisions.

In late 1991, the RMI's National Task Force on Environmental Management and
Sustainable Development identilicd the following l l environmental conccrns and ranked
them in order of priority for action:

1. Anticipating Sea kvel Rise
2. Enhancing Fresh-Water Supply
3. Improving Solid and Hazardous Waste Disposal
4. Improving Management of Marine and Coastal Resources
5. Improving Sewage Disposal
6. Strengthening Environmental Education
7. StrengtheningEnvironmentallnstruments
8. Protecting Special Areas and Species
9. Pro€cting Cultural Values and Practices
10. Improving Management of Agricultural Resources
11. AnticipatingEnvironmentalEmergencies

The RMI Government has placed a high priority on global warming issues, as RMI is
particularly vulnerable to the threat posed by sea level rise. Other recent Government
priorities include the control of solid and hazardous wastes. The Marshall Islands shares
the fate of many devcloping Pacific nations in its present inability to control increasing
land and sea pollution. RMI lagoons and shorelines are becoming spoiled by urban
wastes. Overcrowding and poor sanitary conditions on more populated atolls exacerbate
this problcm. RMI requires a further monetary commitment to public environmental
education, as well as expanded environmental participation hy traditional landowners.
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Further, much work remains to be done in the protection of species and development of
nature preserves. Currently, there are no legally established protected areas in the
Marshall Islands, nor is there any legislation for this purpose. At the request of the
Marshall Islands, a multidisciplinary team of scientists and planners in l9S8conducted a
field survey of the biological diversity and ecoslntems of six atolls and one island in the
northern Marshall Islands.

The primary objective of the project was the assessment of the ecological conditions of the
atolls and island with a view toward detcrmining their sustainability as candidates ltrr a
system of protected areas in the Manhalls. This survey, in conjunction with increasing
environmental awareness on the part of thc Marshallese people, has lead to new interest
in establishing Taongi (Bakok) Atoll and Bikar (Pikaar) Atoll as National Preservation
Areas. Taongi's outstanding features are its pristine natural state and its birdlife. Bikar's
most important conservation feature is its marine turtle nesting sites.

The process o[ increasing environmental awareness in RMI continues. kgislative efforts,
recently fiocused on public health and environmcntal safety conc€rns. will soon expand to
include draft legal documents concerning coastal erosion. protectcd areas. endangered
species, and environmental impact asscssment.

Irgislative efforts must be followed by committed oversight. Implementing and enforcing
new environmental law in the Marshall Islands has so far proven difficult. Marshallese
geography militates against easy enforcement; far-tlung atolls create difficult
communication problcms. A further constraint is the strong cultural tradition of
customary landowning that resists government control of land use through environmental
regulation. Stronger local participation in environmental decision-making is a partial
solution, as are increased conservation funding and facilities.

Internatlonal envimnmental conventions signed by RMI

The- RMI is signatory to a number o[ international conventions and treaties relating to
environmental concerns.

A. Compact of Frce Association

The pre-eminent international document in RMI is thc Compact of Free Association
between the Government of the United States and the Government of the Republic o[ the
Marshall Islands, which dcfines the rclationship between the two sovereign nations
following the termination of the United States Trusteeship. The people of RMI approved
free association status by plebiscite in September 1983. The Unitcd States Congress
Pas!{ the agreement in January 19ft6. The Nitijela (Parliamcnt) approved the Compact
and its subsidiary and related agreements by Resolution on Fcbruary 20, 1986. The
C,ompact came into effect on October 21,19th.

Under Title One. Article VI of the Compact, the United States and Marshall Islands
Governments have pledged to "promote efforts to prevent or eliminate damage to the
environment and biosphere and to enrich understanding of the natural resources of the
Manhall Islands". To carry out this policy, the United States has agreed to develop
appropriate mechanisms, including regulations or other judicially reviewable standards
and procedures, to regulate its activities governed by compact section 161(l)(3). The
alternate standards must account for the 'special governmental relationship' between the
RMI and the United States. Technical support from appropriate United States
environmental agencies is required in the development of the standards, and RMI must be
given the opportunity to comment during their development. (Section 161(lX4))

Reciprocally, the Marshall Islands, under section 161(b) of the Compact, has an obligation
to develop and enforce comparable environmental protection standards and procedures.
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Negotiations regarding the development of nalternate standardsn for United States
Government activities in the Marshalts moved forward rapidly throughout 199O and 1991.
An initial draft set of standards was made available for review in 1992.

B. SPREP Convention

As a member government and active participant in the South Pacific Regional
Environment Programme (SPREP), RMI was among the first countries to ratiry the
Convention for the hotection of the Naaral Resources and Environment of the South Pactfrc
(SPREP Convention) and its two related Protocols. Ratification of the SPREP Convention
and related Protocols occurred on May 419f37.

C. Meritlme cnnventions

ln concert with RMI's enactment of the Maritime Act 1987 (later replaced by the Maritime
Act of 1990 [P.LI990-94]), which provides in part for a Registry of Vessels of the Marshall
Islands, on March 7, 1988. the Marshallese Nitijcla by Resolution accepted and approved
the following m aritime conventions:

+ Cowention for the Safety of LW at Sea 1974, as amended; and its related Protocol,
1976:

* Conventian of the Intematbnal Regtlation for Pret,enting Collilsions at Seo 1972, as
amended;

* Intemational Convention of Load Lines 1966i

* Intemational Convention for the Preventfutn of Pollution from Ships (MARPOL
I 973/ 1978), as amended:

The tenets of the MARPOL Convention, although politically accepted and approved, have
yet to bc put into full practic€ in the Republic.

D. Driftnet pmhibition

On February 15, 1990, the Nitijela approved and accepted the Convention for the
Prohibition of Fishing wilh Long Driftnets in the South Pnctftc, including the Protocols and
associated instruments to the Convention. This C-onvention prohibiting long driftnet
fishing was adopted in Wellington. New Tnaland on November 29, 1989, at an
international meeting attended by RML Although approved by the Nitijela, RMI has not
yet ratified the Convention. RMI further demonstrated its commitment to halting the
spread of driftnet fishing by adoption of thc Marshall Islands Marine Resources Authority
(Amendment) Act /989, which prohibits the use and possession of driftnets from within the
exclusive economic zone of the Republic.

E. Anticipoted ntilications

RMI is still a very young country, and has therefore not yet ratified a number of proposals
of interest to its environmental community. Informal discussions in government circles
have indicated some political interest in ratification of the following five agreements:

* Conventian on Intematfunal Trade in Endangered Species (CITES
Conventinn'y;

* London DumpingConvention;

* Migrotory Bird Treaty,
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* conventinn on conservatkn of Notu.re in the south pactfu (Apin
Convention);

* United Nations Cowention of the Law of the Sea.

RMI laws rclated to envimnmental contrcl and management

l. National Environmental ProtectionAct 1984(NEPA)

Regulations promulgated pursuant to NEPA:

(a) RMIEPAEarthmovingRegulations
(b) RMIEPA Solid Waste Regulations
(c) RMIEPA Toilet Facilities and Sewage Disposal Regulations
(d) RMIEPA Marine Water Quality Regulations
(e) RMIEPA Draft Pesticides Regulations
(D RMIEPA Draft Clean Air Regulations
(g) RMIEPA Draft Marshall Islands Pollutant Discharge Elimination Sptem

(MIPDES) Regulations

(NorE: NEPA Section ffi saves the as-yet unrevised rrust Territory
environmental regulations labelled h) and i) below.)

(ltl Trust Territory Fresh Water Quality Standard Regulations
(i) Trust Territory Public Water Supply Sptems Regulations

Coast Conseruati.on Act 1988

Marchall Islands Marine Resources AuthorityAct 1988

Marine Resources Authority (Amendment) Act 1989

Marine Mammal Protection Act

Marine Resources Act

Marine Resources (Trochus) Act 1983

Endangered Species Act 1975

Historic Preseruation Act 199 I

Regulations promulgated pursuant to the Historic Preseruation Act:

(f) Access to Prehistoric and Historic Submerged Resources
(b) t-and Modification Activities
(c) Conduct of Archaeological and Anthropological Research in RMI(d) Disposition of Archaeologically Recovered Human Remains
(e) Taking and Export of Artifacts

2.

3.

4.

5.

6.

7.

8.

9.
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NEIV CALEDONIA REPORT

Guy Agnid, Prufessorof Law in Noumea lJnivenity

TmrcIatian : &thertne G inud

New Caledonia has the particular characteristic of being one of the non-independent
States of SPREP. Its legal regime stems from the law of November 9, 1988 which
distributes power between the French State, the New Caledonian Territory and the three
Provinces within the Territory. This brings difTiculties in terms of defining jurisdiction,
including matters related to the protection of the environment. The statE bf the legal
regime protection of the environment in New Caledonia will be examined in three stages.

I: Iaws prior to the law of November 9, 1988
II: The distribution of powers from the law of November 9, 1988
III: EnvironmentalregulationsincelgSS-

I: Legal regime prior to the law of November 9, 1988

This is composed of two bodies of text deriving from separate origins, which complement
each other to ensure environment protcction: a text of Frenih national origin and
regulations adopted by the Territorial Assemhly.

A. Tefi.s of a national origin (Frcnch stile)

The texts are o[ two kinds: either thcy are texts applicable to French National Territory,
the application of which has been extendcd to New Caledonia. or they are specilic texis
that the French legislature has adoptcd, which apply specifically ind only to New
Caledonian Territory. Mgng thc first kind are some-which are moie that a century old.
For example,_the Woter Inigaion Regime (I.-aw of April 29. 1845 and I;rw of Auguit 11,

J!+Z) rr the Water Drainage Regime (t-aw of June 10, 1854). Specific texrs appTying to
New Caledonia are more recent. Among the most important ones are those ielatin[ to
forests and their protection.

B. Iaw of the Tenitory of New C.aledonia

At the beginning of the 1980s. the New Caledonian Territory had passed a series of laws
relating to the protection of the environment and pollution iontroi. Indeed, since 1956,
more than ten Deliberations of the Territorial Assembly and more than thirty Articles of
the Executive Power of the Territory, complemented by ad hoc provisions talien flrom the
French civil and criminal codes, havc been added to ihe five laws and three decrees of
nationalorigin.

The Territory then undertoctk the vast task of remodelling and codilying of all the texts
which, in 1982, formed the code rsf Protection of Nature and the Environment.

This important work was divided into two parts: the protection of nature and sites, and
pollution control.

l. The protection of nature and sites

a. Protcction of the environment:

* complcte natural reserves, whcrc all human activity is banned. Flying
over thc area is regulated, and scientific rescarch may only proceed with a
written permit.
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* territorial parks, for the protection and conservation of wildlife, both fauna
and flora, for the recreation and education of the public.

* tpecial reserves, which protect either flora or fauna: human activity may be
regulated, or banned, in order to conserve certain species that are unique,
rare or endangered.

b. Sites and monuments

The objective here is to establish a list of areas, sites and natural monuments. the
conservation or the preservation of which presents a historical, artistic, scientific or
legendary characteristic or is of interest for tourism.

In order to ensure the conservniion or preservation of these monuments and sites, a listing
procedure is established whereby any alienation or modification of the area is prohibited.
Also.prohibited are archaeological searches with the purpose of looking for objects of a
prehistorical, historical. scientific, artistic or archaeological interest, unless a permit is
issued by the administration.

c. The protection of small islands

In order to prevent the destruction of vegetation and trees on islands, the introduction of
goats is forbidden.

d. Repression and penalties

Non-compliance with the provisions of the laws related to Parks and Reserves is
punishable by_ a fine of 2 000 to 30 000 C-entral Pacific Francs together with the
confiscation of hunting and fishing instruments as well as all vehicles used by the offenders
when-entering or leaving the a.rea where the ot'fence has been committed. 

- 
Penalties may

include imprisonment, which in the case of destruction of classified goods may be for i
maximum of two years.

2, Pollution control

There are three main areas of concern: water, mining sites and the mining industry.

a. Water: surface water as well as groundwater is protected. Hence it is forbidden to
discharge any waste into surface water, groundwater or the ocean. In particular,
industrial and radioactive waste that may have a detrimental effect on public
health and the fauna and flora of the aquatic environment, as well as the economic
and touristic development of coastal areas. Regulations relating to the protection
of waters apply to town planning when building on new sites. River dw6llers have
the obligation to maintain the quality of the river, and the drainage of wetlands
and drainage is regulated.

b. Mining sites: prospecting, research and exploitation of minerals may be
regulated or prohibited with the purpose of protecting buildings and townihips,
springs, communication links etc as well as the public interest. A commission is
established to prevent and regulate mining pollution.

c. Mining Industry: The establishment of new mines is subject to a permit and
their use is strictly regulated. Non-compliance with the laws relating io water or
mining are punished by means of a fine and/or imprisonment of up to-two months.
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C. Measurcs adoptedfortlu pmtaion of tlu envimnment:

kgislative and regulatory provisions have led to the establishment of the following
protected areas:

- The complete naturalreserve'the Mountain of Springp".

- The territorial parts of the Blue River and the Thy Forest.

- The marine special reserves (in particular the Merlet Reserve and the wildlife
reserve of Maitre and Amedbe Islands).

Four special fauna reseryes: Haute Yate, island of k Predour, Isle of Pam,
summit of Aoupinie.

- Special botanic reseryes: Mont-Mou, Mont Panic, Mont Humboldt, 'From the
South Reserye'.

- Areas with restricted hunting and movement:

- 12 areas of complete protection managed by the Mining Department.

- Approximately 20 sites and classified monuments in the Territory.

D. Other rcgulatians aiming at the pmtection of ceftain animal specics.

These regulations specifically address hunting and fishing practices. Certain species, are
permanently protected in relation to hunting, eg. green pigeons; their capture may also be
regulated w_ith regard to numbers or to specified periods of the year (eg. flying fox). In
relation to fishing, dugongs are permanently protected (except for certain ceremonies but
limited to one animal only). Oysters. crabs and tortoises may only be fished during certain
periods of the year, with a minimum size specified. Their commercial sale as well as the
commercial sale of certain species of fish is regulated.

n. The distribution of power under the [,aw of November 9, 1988

The I:w of November 9, 1988 did not explicitly include the protection of the environment
amongst those matters reserved to the French State and the Territory, hence it is left to
the jurisdiction of the Provinces. The flora and fauna law however cedes to the Territory
in regulating matters of flora and fauna, whereas the French State sees its jurisdiction and
sovereignty over the Maritime Public Domain reaffirmed. This has led to a situation of
conflict in which the Administrative Tribunal has had to srate its position in a case related
to the creation and organisation of marine reserves in the Southern Province. The
representative of the French State in the Territory had challenged this decision on the
basis that the Southern Province has ignored what was a Territorialjurisdiction in respect
of flora and fauna and a State jurisdiction in respect of the Maritime Public Domain. The
Tribunal decided in favour of the legality of the decision of the Southern Province, but the
opposite position could have equally been justified. This is due to a conflict of
jurisdiction: could the Southern Province, empowered with matters in relation to the
protection of the environment, partially or permanently ban tishing in a marine reserve,
since the regulation or banning of fishing is an exclusive jurisdiction of the Territory? The
Territory also has jurisdiction in the matter of communication by maritime transport and
of port facjlities when they are of territorial interest. Yet this jurisdiction impinges on
matters relating to the protection of the environment. as port facilities and maritime
transportation are, by their nature, polluting activities.

More critical is the risk of conflict in the tcxts. The virtue of the principle of permanenry
of regulatory and legislative acts is that any text remains in force until anothei text enters
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into whereby the previous text is either modified or rendered void. Hence the
Environment C-ode of 1982 remains in operation despite the "Arr€te of the Government
D-61-€gue" of December 15, 1989 which transferred the powers in relation to the protection
of the environment to the Provinces. However the future of the legal regime dlpends on
the Provinces, which may conserve the previous regime, render it void or modi$ it. In the
short to medium term, the risk is the creation of diverging sets of regulations, as each
Province is autonomous.

It does not appear however that up to now, the Provinces have seen the modification of
the code provisions as a priority, with the exception of the Southern Province.

III The law in the Provinces after 1988

Of the three Provinces of New-Caledonian Territory, only the Southern Province has
enacted various pieces of legislation, as opposed to the Northern Province and the
lnyalties Province. The Southern Province has adopted six main Acts, which substitute
themselves for the provisions of the C.ode:

- Deliberation no l4l90 APS of January 24, 1990, on the protection and
conservation of the Southern Province. This text institutes measures to protect
natural sites as well as sites of archaeological, historical, picturesque or artistic
interest, as well as objects related to the above-mentioned interests when the
owners are residents of the Southern Province.

The classification aims at preventing any harmful interference with the sites and
monuments. More flexible protection is also put into place through registration of sites on
a list. This protection does not provide for the conservation of the sitei, but for conditions
of assistance in the restoration and maintenance of the heritage by the Province.

- Deliberation no 15 of March 19,7992 on advertising and shop signs.

In order to protect the quality of the environment, advertising and shop signs are
regulated along any road or street open to the public. A general regime is institutEd, that
may be extended or restricted by municipal authorities in certain areas such as parks and
reserves. The text also regulates the size and materials to be used in advertising signs.

- Deliberation no 37 of March 28, 1990 on terrestrial and marine protected areas for
the protection of the environment in the Province maintains the provisions of
Deliberation no 108/ of May 9, 1980 of the Territorial Assembly.

The text gives a definition of natural reserves (complete reserve, special reserver provincial
park) and establishes the listing procedure.

Over 10 terrestrial and marine reserves now exist in the Southern Province:

- Deliberation no 38/89 of November 14, 1989 maintains the enforcement of
Deliberation no 14 of June 21, 1985 on the classification of industries for the
protection of the environment.

The text provides for the declaration of authorisation or permits from the administration,
depending on the nature of the industrial plant. Technical prescriptions are imposed in
order to prevent or reduce risks the plant may cause to health and the environment. Fifty
six texts exist instituting these technical measures.

Town planning regulations also contribute to pollution control.

- Deliberation no 13 of January 24,1990 on Mining.
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- Deliberation no 78Pl APS of December r0, 199r on mining plants.

qit Ft replaces those of the previous regime with a permit requirement instead of the
sole declara-tion procedure. Declaration is maintaindd only foi quarries exploited by
ownenl of the land for their ovn use, if the total area is e{ual to or less th'an 500 ml
outside the pubJic domain. All the others are subjectto a permit, with or without a public
f"lulty depending on the.time requirement of thl mining plant. In the case of a iubliclnquiry, -an enlirorrmental ulpact assessment is also requiled. Finally, the operitor is
required to rehabilitate the site at the end of exploitation.

It would be unfair to include pessirnistically conclusion with regard to the interest of the
Provinces in their environment. For example, it can be notei that the three provinces
hrave. given unanimous consent to the development of a reaforestation policy for the
Territory.
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NIUE COUNTRY REPORT

Bmdley Punu andJohn McFadzicn

Niue is often described as the world's largest uplifted coral island. It has a land area of 259
square kilometres, 

?Td i. surrounded by I smait reef. The land area is mostly rugged, with
coral pinnacles, and includes several thousand acres of native forest. Ther6 is i6 surface
water, but artesian bores throughout the island enable subterranean reservoirs to be
tapped for domestic and agricultural use.

Thepopulation of Niue has at times been as high as 5,000, but at present is approximately
2,500.

Agriculture and fishing play _an important role in providing househotds with daily
sustenance, and almos-t ev-ery Niuean, regardless of whaf other eilrployment he or she may
have, is directly involved in one of th?se activities for either '.*fort (in thi case oi
agriculture) or more commonly, for domestic consumption.

Tourism has been identified- by the Government as the major potential revenue earner,
and a substantial sum has .been expended on the upgrading bnO expansion of tourisi
accommodation and recreational facilities during recenilimes.

The principal concerns are:

1. Deforestation

The rugged nature of thc landscape ancl the fact that in most places there is only a
thin layer of soil, means that it is impractical to cultivate land by means of tru"[o,
and plough. As a consequence, traditional "slash and burn" methods are used to
clear land, and cropping areas rotated, with the result that much of the native
fore-st has been destroyed and replaced with scrub in areas not being-currently
cultivated.

2. ChemicalPollutants

Niue is nhoneycombed" with numerous underground caves in which fresh water
gathers. The nature of these is such that rainiater does not necessarily filter its
w|y down, and there is a risk that chemicals used in agriculture, or as a b'y-product
of other activity on the surface, will find their way into subterranean fresh water
reservoirs.

3. Overfishing of Reef

Due to the limited extent of the ree_f .surrounding Niue, overfishing, especially of
shellfish' is of real concern. The reef is seen not 5nly as a source oFioob, but as a
potential tourist attraction.

National Environmental Lcgislation

Agriculture Quarantine Act 1984

ll^T1"--^l"t.the regulation and (if necessary) prohibition of the importation of ptants,
plant products, animals and. animal products. The purpose of the Act is to prevent the
introduction of plant and animal diseises from other'c.ruhtri"r.
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Atomic EnergAct 1945

This New 7*aland enactment is in force in Niue, and includes provision for the control of
the mining and treatment of uranium. It should be noted that studies have indicated the
possibility of uranium and other minerals beneath Niue.
Continental Shelf Act 1964

This New 7.e,aland Act, in force in Niue also, prohibits mining for minerals on the seabed
without a licence.

LandAct 1969

This Act contains a number of provisions relating to land law generally, but also includes
provision for the establishment (with the consent of the landowners) of reservations for
communal purposes, including places of historic interest, and fishing grounds.

Maine Pollution Act 1974

This Act, passed by the Parliament of New Tnaland, is Niue law also. A number o[
regulations in force under the Act are also Niue law. These include -

* Oilin Navigable Waten (Exceptions) Regulations 1971

* Oil in Navigable Waterc (Heavy Diesel Oil) Regulations I97I

* Oil in Navigable Waten (Prohibiled Seo Areas) Regulations 1971

* Oil in Navigable Waters (Records, Transfer and Enforcement of Convention Order)
Regulations 1971

* Oil in Navigable Waters (Ships Equipment) Regulations 1971

The combined effect of the Act and the Regulations provides for the prevention and
dealing with pollution of the sea.

MiningAct 1977

This Act vests all minerals in the Crown, and establishes a licensing procedure for the
exploration for and mining o[ m inerals of all kinds.

Although no mining operations are taking place at present, a nunrber of exploratory bores
have been drilled, and indications are that exploiting the minerals may at some tuture time
become a commercially viable activity.

Niue Fbh ProtectionAct 1965

This Act prohibits certain fishing methods including the use of explosives, I-akau Niukini,
and scuba gear. The Act also gives statutory recognition to the traditional practice of
nfono" and restricts to customary practice the places at which, and the bait to be used for
catching one popular kind of fish (ulihega).

Niue Public HealthAct 1965

Although the principal provisions of the Act relate to health and disease, this Act also
contains provisions prohibiting water pollution, and enables souroes of water to be
declared as water supply sources.
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Pesticides Act 1991

This enables the import of pesticides to be restricted, by requiring all imports to be
approved by 

_ I Pesticides C.ommittee, which includei represe"ntatives' from the
departments of health and agriculture.

Tenitorial Sea and fuclusive Economb Zone Act 1978

This Act, similar to others^in the region, establishes a territorial sea (12 miles) and an
exclusive economic zone (2-00 miles) Cround Niue. The Act also provides for the iicensing
of fishing by foreign vessels within those waters. A new, more Lxtensive Fisheries act fr
presently being drafted.

WiMlife Act 1960

This enables restrictions to be placed on the hunting and killing of certain species. Under
this.Act, the killing of the native pigeon (lupe) and frying fox (p'eka) ur" ptohibired except
during a limited season. The former two-month s-eason *as reduced last year to one
month. The Act also enables Cabinet to declare any species of wildlife to bL absolutely
protected.

Proposed l*gislation

A new Conseruati-on Act has been drafted by Niue and is presently under consideration by
Ministers and officials prior to being submitied to the Assimbly for enactment.

The proposed Act, includes provisions relating to:

* The establishment of a conservation service including a Conservation Council
appointed by Cabinet, and Conservation Officers;

* The establishment of National parks and Reserves;

* The formulation and approval of conservation management plans;

* The protection of coastal zones;

* Pollution of seas and inland (subterranean) waters;

* Oil spillages etc;

* Prevention of littering;

* Regulation-making powers in respect of a broad range of matters.

The Act is intended to bind the Crown.

The p_olicy behind the Act, through the establishment of a Conservation Service and full-
time Conservation Officer, is. to give conservation a higher profile in the community, andto provide the Service with means to elforce poiicies.' The policy recognises the
importance of conservation not only from the needio protect the environment for future
generations of Niueans, but recognises also the valu'e of Niue's natural features as a
tourism resource.
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Future Priority Actions

(a) kgislative

The enactment of a new Consen ati.on Act's seen as a matter of high priority.

(b) Administrative

A Conservation Officer has been appointed within the Department of Community
Affairs in anticipation of the coming into lorce of the Conseruatfutn Act. The
passing of the Act will strengthen the function and powers of the Conservation
Officer.
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PAPUA NEW GUINEA COUNTRYREPORT

Guy Kia and Titi Nagari

Introduction

The responsibilities of the Department of Environment and Consenration includes:

(a) environmental policy development and advice to Government;

(b) environmental assessment of development projects including forestry and mining
proposals;

(c) social impact assessment;

(d) pollution control and the regulation of hazardous substances;

(e) conservation of flora and fauna:

(t) management of water resources;

(g) establishment and management of national parks antl protected areas;

(h) species management;

(i) administration of llpyu New Guinea's international environmental agreements
and responses to glclbal environmental issues such as ozone layer depletiSn;

0) provision of environmental information and advocacv of the Government's
environmental pol icies.

Major envimn mental concern s

In recent years' major demands have been placed upon the Department, largely as a
consequence of the cou-ntry'$ booq in mineral, petroleum and foresiry developm jnti. The
implementation of the National Forest C-onservation Action Programme will lead to major
changes.in the-way Papua New Guinea's forests are managedland places an increajed
emphasis on forest conservation, alternative forms of Ievelopment, environmental
assessment and monitoring.

(a) Minerals and Energy

Exploration for, and development of, large mineral and petroleum resources which have
zubstantial.local impacts on the physical ind social environment will continue to expand.
These enclave developments rCquire careful assessment of their physiial ano iociat
impacts and a continuing need for monitoring.

(b) Agriculture

Continued developm-ent of the agriculture sector so that production increases to meet
domestic needs and to contrib[te to foreign exchange earnings is centrat to the
Government's development plans. Strategies- need to 6e pu.*u"i to ensure that the
harmful effects of agriculture on the environment are monitor'ed and minimised-

(c) Forestry

The continuation of logging development and the implementation of new structures and
legislation for the management and protection of foreits as a renewable natural asset will
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be a feature of the next decade. New approaches to management will require careful
consideration of environmental lactors and extensive knowledge of forest resources.
Dcstruction and modification of Papua New Guinea's fiorests means that greater efforts
are required to work with landowners to find alternative and less damaging forms of
development and to see that important ecosystems arc protected.

(d) Fisheries and Marine Resources

Marine and fresh water products will remain important for subsistence and local trade.
Small scale commercial fisheries will continue to develop and there is the probability of
greater domestic processing of fish caught in Papua New Guinea's declared Fishing 7nne.
The water quality o[ river systems can be harmed through mining and soil erosion, creating
a threat to the sustainable management of fisheries and the welfare of the communities
which depend on these fisheries.

(") Urban Development and Population Growth

While the urban population of Papua New Guinea is small compared with many
developing countries. it will continue to grow steadily through natural population incrcase
and movements o[ people from rural areas. Urban growth and the development of
associated activities and services will require careful planning if the environment is to be
protected. Population growth. which is rising at almost 3 percent per annum, will also put
pressure on the carrying capacity in some areas.

(D Infrastructure

The government is committed to the provision of infrastructure to facilitate transport and
im_p.rove the welfare of people. The expansion of the road network will be through
difficult country where the impact on the environment is potentially signiticant.

New responsibilities have recently been given to the Department of Environment and
Conservation by the National Executive Council, and there are also proposals relating to
coastal management that have important resource implications for the Department.

Major intemational tresties and other agreements in the tield of the envimnment

The date of accession by Papua New Guinea is in brackets.

(1) Intemational Plant Protectinn Convention 1,951 (116176).

To maintain and increase international cooperation in controlling pests and
diseases of plants and plant products and in preventing their introduction and
spread across national boundaries.

(2) Intematfutnal Cowention for the Prevention of Pollution of the Sea by Oil 1954 (as
amended on 11 April 1962 and 21 October 1969) (1216180).

To take action to prevent pollution of the sea by oil discharged from ships.

(3) Plant Protection Agreement for the South-East Asirt and the Pactfic Region 1956 (as
amended) (811176\.

To prevent the introduction into and spread within the region of destructive plant
diseases and pests.
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(4) The Antarctic Treaty t9S9 (l6l9l6t).

To ensure that Antarctica is used for peaceful purposes, and for international
cooperation in scientific research, and does not become the scene or object of
international discord.

(5) Tl"ory Bannins^Nuclgyy^lVeapon Tesu in the Atmosphere, in Outer Space and
Unde ru a ter t96j (27 I t0 lg0).

To obtain an agreement on general and complete disarmament under strict
international control in accordance with the objectives of the United Nations; to
put.an end to the armaments race and eliminati incentives to the production and
testing of all kinds of weapons, including nuclear weapons.

(6) Troty on Prict4ky.Gol,eqting the Activities of States in the &ploratian and IJse of
Outer Space Including the Moon and other Ce[estial Botties lg6i (1619175).

To establish an international legal regime for the exploration and use of outer
space.

(7) Intemational Convention on Civil Linhility for Oil Pollution Damage 1969 (as
amended) (10/6i1980).

To ensure that adequate. compensation is available to persons who suffer damage
caused by pollution resulting from the escape or discharge of oil from ships. fo
standardise international rules and procedures for de-termining questions of
liability and adequate compensations in such areas.

(8) I\tgmational Con.vention Relq1inq yo Intenention on the High Seas in Cases of Oil
Pollution Casualties 1 969 (1 0/6/1 980).

To enable countries to take action on the high seas in cases of a maritime casualty
resulting in danger of oil pollution of sea -and coastlines; to establish that such
action would not affect the principles of freedom of the high seas.

(9) Intemational Convention on the Establishment of an Intemational Fund forcompensationfor oil pollution Damoge 1971 (as amended) (10/6/19g0).

To supplement the International Convention on Civil Liabilitv for Oil pollution
Damage,1969;

(10) C_onverytion on the Prohibition of_t\ D_e-yelopment, Protection and Stockpiling of
ry9191'9t9gicol (Biologicat) and'Toxin Weapbns, and on Their DestruitAn pZZ
(27l1Olreqo).

To prohibit the. d-evelopment of biological yeapons and eliminate them, as a srep
towards general disarmament for the sake of al[mankind

(11) Convention on the Preye7liry.of Marine Pollution by Dumptng of Wastes and Other
Mauer 1972 (as amended) (9l4jt990).

To control pollution of the sea by dumping, and to encourage regional agreements
supplementary to the Glnvention.

(12) Convention on Intem.ational Trnde in Endangered Species of Wild Fauna and Flora
1e73 (11t3t1e76).
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To protect certain endangered species from over-exploitation by means of a
system of import/export permits.

(13) Conventian on Consenation of Nature in the South Pacfrc 1976 (Apia Convention)

To take action for the conservation, utilisation and development of the natural
resources of the South Pacific region through careful planning and management
for the benefit of present and future generations.

(14) United Nations Convention on the Law of the Seo l98Z (28110/1980)

To set up a comprehensive new legal regime for the sea and oceans and, as far as
environmental provisions are concerned, to establish material rules concerning
environmental standards as well as enforcement provisions dealing with pollution
of the marine environment.

(15) Intemational Tropical Timber Ageement 1983 (10/t2lt98?).

To provide an effective framework for cooperation and consultation between
countries producing and consuming tropical timber, to promote the expansion and
diversification o[ international trade in tropical timber and the improvement of
structural conditions in the tropical timber market, to promote and support
research and development with a view to improving forest management and wood
utilisation, and to encourage the development of national policies aimed at
sustainable utilisation and conservation of tropical forests and their genetic
resources, and at maintaining the ecological balance in the regions concerned-

(16) South Pactfu Nuclear Free Zone Treaty 1985 (1 2ltZl19$6).

To establish a nuclear free zone in the region and to keep the region free of
environmental pollution by radioactive wastes.

(17) Convenlion for the Protection of the Natural Resources and Environment of the
South Pacifu Region 1986 (SPREP Convention) (1818/1990).

To protect and manage the natural resources and environment of the South
Pacific Region.

(18) Praocol for the Prevention of Pollution ol the South Pacif,c Region by Dumping 79fJ6
(18/8n99).

To prevent, reduce and control pollution by dumping of wastes and other matter
in the South Pacific.

(19) Protocol Conceming Cooperati.on in Combating Pollution Emergencies in the South
Pactftc Regian 1986 (18/8i1990).

To enhance co-operation among the Parties to protect the South Pacific Region
from threats and effects of pollution incidents.

(20) Convenrion on Biological Dh,ersity 1992.

Yet to be ratified. Signed during the United Nations C-onference on Environment
and Development.
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(1)

Ql) Convention on Climatic Change 1992.

Yet to be ratified. Signed during the United Nations C,onference on
Environmental and Development.

(22) Wnna Convention for the Protection of the Ozone Layer and Montreal protocol on
Substances that Deplete the Ozone Lalnr 19g7.

Recently endorsed by Narionar Executive councir lglglgz.

(23) Conyg\tion o2thg lrohihr.!9n of Military or any other Hostile IJse of Environmental
Mdifu a tian Techniques (ZBl t}l tg80). 

-

To prohibit the military or other hostile use of such techniques in order to
consolidate world peace and trust among nations.

Currtnt national legislation for papua New Guinea.

Environmental Plonning Act 1978

The Act addresses. development projects within the environment and should
provide for a uniform and effecfive- system. [t requires the preparation of
EnvironmentalPlans taking into consideiatio_n: the long and short ierfi;tj""tir;t
of the proposed project; the identification of alternatiies to the project; tli" 

"ori,and benefits that may accrue from the project and the sociai, economic and
ecological implications of the project.

Environmentol Contaminants Act I 978

This Act relates to the prevention, abatement and control of environmental
contamination and is to provide protection of the environment in accordance with
the Four National Goals of the Cbnstitution.

Founa (Protection & Control) Act 1966

Provides for the establishment of sanctuaries, "protected areas" and wildlife
management areas on land held under customary ownenhip. wildlife
management areas allow major species to be utilised by traditional owners under
an approv-ed management and cropping programme for the benefit of traditional
owners- Sanctuaries prolgct ttre wliOtiFe-of 1,1 area except for specified species
which m.ay bq hunted. "Protected Areas" allow hunting of *ilifire effii for
specified species.

National Parls Act 1982

Tlte National Parks Act (1982) allows for the reservation of land for parks, reservesor sanctuaries and deals o_nly with Government land, or land'gifted to the
Government. The Fnuna (Protection and ,Control) Act allows fanO t*nersfrip- to
remain with landowners, but its application is iestricted to the protectiori oi
wildlife.

Conservation Areas Act 1980, tgg2

The Act has potential to be the most useful instrument of all for developing new
conservation management methods uniquely suitable to Papua New Guineu."1-tis
Act applres to all categories of land ownership and to all conservation purposes.

(2)

(3)

(4)

(s)
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(6) International Trade (Fauna & Flora)Act 1979

Regulates the export of fauna and flora recognised as being under some threat. It
gives effect to the C.onvention on International Trade and Endangered Species,

(7) Crocodile Trade (Protection) Act 1974

Provides for the control of crocodile farming and export.

(8) Water Resources Act 1982

Regulates the use of water

(9) OK Tedi Empoweringlcr (Environmental Section)

Regulates the environmental impacts of OK Tedi.

(10) ForestryAct 199i,

Management and protection of the nation's forest resources as a renewable
natural asset and utilisation of the nation's forest resources to achieve economic
growth, employment creation, greater Papua New Guinea participation in industry
and increase viable onshore processing.

Principal objectives as appmved by the government

The principal objectives for environmental management are to implement sustainable
development systems by using the provisions of the Papua New Guinea Constitution, in
particular Objective 4 of the Directive Principles, National Executive Council Directive
No. 183/91, the Objectives of theWorld Consenation Stralegl, Caringfor tlrc Eafth and the
requirements of Agenda 21 by preparing and implementing a National Environment and
Conservation Stratery. However, as a result o[ a recent post-United Nations Conference
on Environment and Development (UNCED) seminar for Sustainable Development in
Papua New Guinea, a substantive policy submission to the National Executive Councilwill
be made on the implications and appropriate implementation procedures for a Strategy
for Sustainable Development in Papua New Guinea.

Futurc priority actions

The Sustainable Development Seminar mentioned above recommended the following:

(1) The departments of the Prime Minister, Finance and Planning, Environment and
Consenation and Foreign Affairs be directed to prepare, for the National
Executive Council, the essence and principles o[ the four elements of the
framework developed during the workshop:

(a) Social and Economic Dimensions

(b) Conservation and Management of Resources for Development

(c) Strengthening the Role of the Major Groups

(d) Means of Implementation

and that these be endorsed as the principal environmental and development
priorities in Papua New Guinea-
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(2) Coordinated environmental and conservation pohcy direction and performance
measures at national, provincial and local levels;-

\\e Canvention on Biologital Diuenity and the Conventian on Climate Clnnge be
ratified at the nefi session of Parliament.

Development and- promulgation of techniques to s€curc cooperation from
landowners for implementing sustainable mana gement s)rstem$;

C-onservation and Environmental values are integrated in sustainable land use
management practice;

The UNCED Steering C-ommittee be maintained in the interim to provide
oyersjght and coordination of all necessary arrangements for the establishiientof
the National sustainable Developmeni stratEgr NSDS) and iu Stori"g
Csmmittee.

(3)

(4)

(5)

(6)
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SOLOMON ISI-ANDS COUNTRY REPORT

John Houriac

Introduction

At present, environment law in Solomon Islands is still in its development stage. At the
moment, the country still does not have any national law governing the manigement of
the environment. This is not to suggest that the Government is uiaware of tfiis serious
inadequacy in the law. The Government, through the Ministry of Natural Resources, has
over the past years 

-engaged- 
a number of consultants to do studies into various aspects of

the environment with the view to formulating a national environment policy thai would
form the basis of environmental legislation. In this regard, discussions are proieeding both
at the national and provincial levels.

In April 1992, a workshop was held in Honiara under the auspices of the SPREP, through
the Regional F.nvironment Technical Assistance Project. The workshop, known as the
National Environment. lvlanagement StrateLry for 

- 
Solomon Islands, 

' 
came up with

numerous proposals.. All these proposals and findings were compiled in the Silomon
Islands National Enviro.nment Mana[ement Strote&t, aia in the Reiiew of Environmental
Law in Solomon Islands. The reports arc a majoi breakthrough for Solnmon Islands in
terms of forming a sound basis for any environmental law discuss-ion.

Various reports and drafts have heen in the Ministry l<lr some time but no action has been
taken to date. It is hoped that in 1993 Solomon Islands should have an Environment Bill
before the National Parliament.

There are. however, other pieces o[ legislation that are connected with the environment
that are alrcady in force. These are:

1. Forest Resources and Timber UtilLsatiort Act 1972 (this Act repeals the 196g Forestry
Act):

2- Mines arul Minerals Act 1990;

3. Petroleum Act 198\

4- Town and Country PlanningAct I97g;

5. Fisheries Act 1972;

6. Continen.tal Shelf Act 1970;

7. Lands ond Titles Act 1970.

The above are some.of the main pieces of legislation dealing with the environment. Some
of.the subsidiary legislation is in various stagEs of drafting, wtrltst some is already in force.
It is going to take some rime before alt the subsidiary legis-lation is in place.

Recent awareness and apprcciation of the importance of the environment can be seen in
this legislation and how it is drafted. kgislation such as the Mines and Minerals Act and
the Petroleum Act have provisions dcating with the environment- Similar provisions are
!]Pected .to appear in other forthcoming legislation covering Water Resources, Public
Health. Fisheries etc-

Despite the lack of national lcgislation Provincial Governments have responded to the
importance of environment issues. A number of Provincial Ordinances dealing with
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various aspects of the environment are already in place. The Western Province's
Protectfutn of Wryls ond War Relics Ordinance, 1990 for example aims at protecting rhese
war relics. The Wdlife Management Area Ordinance 1990 is another example. More and
more Provinces are enacting their own environmental ordinances rather than waiting for
the National Parliament to legislate.
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TOKEI.AU COUNTRY REPORT

Hosea Kirifi and Suia Gaualofa

Intmduction

Tokelau, a non self-governing territory under New Zealand's administration, consists of
three small atolls in the South Pacific-with a total land area of approxim ateiy lZ square
kilometres and a population of nearly l,7U).

The atolls of Tokelau - A1afu, Nukunonu and Fakaofo - lie between latitudes 80 and 10o
south and longitudes 1710 and 1730 west. 'l}re central atoll Nukunonu is 92 kilometres
from Atafu and 64 kilometres from Fakaofo, with the nearest sizable neighbour, Western
Samoa, being 480 kilometres to the south.

Each atoll consists of a number of reef-bound islets encircling a lagoon. These islets,
known as molu, vary in length from 90 metres to six kitometres, and in width from a few
metres to 2ffi metres. At no point do they rise higher than five metres above sea level.

Main envimnmental concerns in the country

Being only a small island country, Tokelau does not have the kind of environmental
concerns that developing countries have. However, it has very limited resouroes and the
introduction of Western loods and.other products have brought not only many changes
but many problems too, lbr examplc, polluiion and disease.

Waste disposal was never a problem in Tokelau. Biodegradable wastes such as leaves,
coconut husks, wood etc were used as compost materiat.- But since the introduction of
aluminium.cans-, plastic,-polystyrene etc, people have become careless in managing waste
disposal. And because living-quarters have 

'become 
over-populated in a short"period of

time, there is no longer enough-spacc lbr compost heaps or'plintation- ";;6t. 
-dubbish 

is
thrown in the sea to go oul with the tide, but it comes back to the shores, thus causing
problems. along the coast. Broken bottles. used car and torch batteries are dumped, theii
contents leaching into the soil, thus polluting the ground water.

Priorities for action

Because the Environment Unit for Tokelau is new, these problcms have just been brought
to the public's attention, and not much action has been taken on them yet. fne oity
action has been the taking. of the wastes from Tokelau to Samoa foi recycling e.d.
batteries' bottles and aluminium cans are sold to-a company in Samoa for recycling. "St.f,t
have been taken to bring to the public's attention ttrei diJposal problems .iu*i by tfie
types of food they eat.

I nternational Conventions

f".k*l has not signed.any international Conventions, as New Tralandsigns on Tokelau's
behall but with consultation with Tokelau. However, it does have tlie ability to sign
conventions on its own if authority is givcn lrom New Z,e,aland. Tokelau has not yet beEn
consulted by New 7.e,aland on the outcome of the Rio Summit, so we are stil uni*ure as
to whether or not Tokelau is a signatory to any of the Conventions or other documents
coming out of the Rio Conflerence.
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I*gat srangpmonts for envimnrnentn! managpment

Tokelau does not harc .any legal anangemcnts for environrn'ental rnanageme.nt althor,rgh
each atoll has its ourcrcultural pr.ac,tices for protecting and consewing natr,r-ial f€sourees.

Policies appmred by Government

4 liut gf ploPosFd policies has been-approved by the government of Tokelau @ders)"
Following this, three strategies - Environmental Educatisn and Training, Enviroirmentil
Health, and Waste Manageirent - have been written hit ar€ still being amended.

Future priOrity mAous

Thcre is a needl fsr a national legislation if Tokelau is to,improve its environnrental
rnanegc{netrl,
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TONGA COUNTRY REPORT

Netatua Fifua

Introduction

Tonga is no different from other similar small Pacific countries that have a small resource
base and a fragile environment. Sustainable development in that context is not an easy
task, unless commitment and integrated approaches are adopted by all levels, and at all
stages of the development.

The current situation of environmental management in Tonga is stagnant. Well-
formulated and written environmental policies ind guidelines ire not b"eing followed
because of the long delay (eight years) in-passing into law the draft Bill entitled-Land IJse,
Natural Resources arul Environ.mental P[anning Act. So-called economic growth takes
precedence over proper planning and sustainable utilisation of the small resorlrce base.

Main environ menta I concerns

The Sixth Development Plan has, as a national ohjective, the continued protection and
manag€ment of natural rcsources for sustainable development. In accordance with that
o_bjective, the Government aims to implement policies to prevent depletion of the
Kingdom's natural resources. At the same time, tfie overriding developmint objective is
that of achie-rring sustainable economic growth, recognising ihat this'objective may on
occasion conflict with other objectives, such as the protection of natural re.ourcer.

Economic growth is seen as a pre-condition for other economic objectives, and in the
pursuit of this imperative, some damage to the environment will be unavoidable. The aim
is to ensure that there is no irreversible damage to the prospect of long-term economic
sustainability which is intimately bound to the Kingdom's natuial environlient.

Prime concerns of Government are:

sound management of lands and natural resources to avoid degradation of the
ecology and thg environment, and to minimise long-term contamiiation of the soil
with chemical fertiliser which could also harmfully pollute the underground water
and acquifers;

:o?:31 zone m.anagement to minimise pollution or siltation of reefs, lagoons and
building materials (sand, aggregates);

marine resouree management, particularly overfishing in lagoons and fringing reef,
a-nd.over-exploitalion of the black coral (and other-ornamlntal corals) 6n"*tri"tr
the jewel trade is based;

climate.change 1n{ sea^lelel rise, particularly with respect to low-lying areas of the
main islands and also of the atolls; and

the maintenance of the remnant biological diversity.

Current institutional framovork

1. Pollcles

Enwironmerttal quality-and prgteclio! has been a long-existing policy in the Government
of Tonga. Evidence of this is the Brds and Fish Presei,ation iciwniin existed in 1934 and
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was amended much later in 1974 to include other elements of the environment such as
mangroves.

During the Fourth Five-Year Development Plan period, (1981-1985) the Government of
Tonga specifically outlined, under the Section dealing with Land and Natural Resources,
its concern with .preservation and enhancement of the environment with particular
consideration being given to: the establishment of national parks and 

'reserves;

conservation and management of typical and unique ecosystemi and natural areas;
protection _of endangered species; water quality and the improvement of sewerage and
drainage of urban and rural areas to acceptable standards (Fourth Development Flan, p
18).

In the Fifth Development Plan (1986-1990), there is a clear indication of concern about
the effect of resource utilisation on the ecology and environment for future generations.
This is reflected in the overall national objective, where it aims "to ensure that land and
natural resources of the Kingdom are managed and utilised in such a manner that the
ecology and environment are not destroyed for future generations."

TheSixth Development Plan (1991-1995) further emphasises the neecJ to: safeguard the
natural resources and heritage of the Kingdom, preserve the social and cultural functions
that relate to the environment; enhance the contribution of natural resources to economic
and social progress; improve the management of natural resources in order to attain
optimu_m levels of exploitation and sustainable environment. (Sixth Devetopment Plan,
page 75)

Another indication of Government initiatives was the formation o[ the Interdepartmental
Environment Committee (IDEC) to compile the Environment Management Pian (EMP)
lor the Kingdom of Tonga, which was completed in 1990. The EMP if a valuable first step
in the process of moving to implementable environment management strategies and
programs.

2. Institutions

Institutional constraints have always impeded optimum resource use in Tonga, as each
Ministry pursues its own objectives, with littlc coordination and integration between
sectors.

The Ministry of lands, Survey and Natural Resources (MI.SNR) is the main
environmental policy-making body and works in close cooperation with a range of
Ministries such as Health, Agriculture, Forestry, Fisheries, and Central Planning.
Responsibility lolenvironmental matters is concentrated in the Environmental Planning
Section in the MISNR. Environmental responsibilities also lie with other Governmenr
Ministries.

Responsibillties of som e govemm en lal agencies

Ministry of Agriculture and Forestry

Responsible for exp-loitation, marketing and conservation of natural resources through the
various divisions of: Livestock, Research, Extension, Quarantine, Quatity Management
and Forestry.

Fisheries Department

Has responsibility for the consenration. management and development of fisheries.



168

Ministryof Health

Responsibilities for public health, sanitation and solid waste
rural water supplie,s and water quality.

(1)

Central Planning Department

Responsible for passingon all development proposaE for assessment by the Ministry of
l3o$' Survey - and Natural Resources' ano Environmental fianning Seciion
(Environm ental Im pact Assessm ent poliry, I 995).

3. I-cgislation

There is.a large body of legislation containing provisions of environmental importance,
some_going back more than 50 years, such aitire Birds an"d Fish Preseruatiai \ct 834'.
kgislation of greater environmental importance includes:

(1) Parl<s and Reserves Act 1976 and 1988 provides for the establishment of a park and
Reserves Authority and for the establishment, preservation and administiation of
parks and reserves. primarily with the goal of preserving wildtife and forest species.

(2) Forest Act 1961 provides for the setting aside of areas as 'forest areas' or reserved
areas.

(3) Bbds and FLrh Preseruation Act 1915, (as amended) provides for protected areas
and for declaration of complcte proteciion, or closei ieasons tor specified species;
prohibits the cutting or removal o[ mangroves in any area.

(4) \tslenu Act Ig89 is a new Act. It repeals the Fisheries Regtlatian Act 1923, the
Fisherics Protectinn Act Ig73 and the llhaling lndustty Act ld-tS. fne Act supporrs
a sustainable development approach to the-Kingdom's fisheries and also contains
sp_ecialenvironmental provisions governing fishiig methods, including piohibition
of the use of poisons and explosives.

In addition the following legislation contains environmental provisions:

disposal and monitoring of

(2)

(3)

The Land Act 1903 as amended controls land use, while section22 of the Land
(Timbel Cutting) Act regulates cutting and taking of trees, removal of sand and
quarrylng;

The Public Health Act 1913 covers water supply, tanks and wells, health dangers,
infections, disease co.nlro_|, food inspections, fatilities, building ;ili;ii";i-li r"1.
and inspections of public facilities;

The Minerals Act 1949 sets conditions for permits for mineral exploration and
mining for protection and restoration of foreit areas;

The Pesticides Act 1975/1981 regulates the registration, manufacture sale and use
of pesticides;

Th9 Plant Quorantine Act 1981 provides for control for importation of plants and
their internal movement within Tonga to protect agriculture from the introduction
and/or spread of exotic plant, pests and diieases;

The Noxious Weeds Act 1903 provides for the eraclication of plants harmful to
agriculture;

(4)

(s)

(6)
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(7) T};c Garbage lct provides for garbage control and dumping;

(8) T\e Customs and Excise Act 1983, as amended prohibits importation of toxic or
hazardous wastes into the Kingdom, and provides for coral protection;

(9) The Polyesian Heritnge Trust 1984 provides for cultural preservation;

The Preseruation of Ohjects of Archaeological Interest Act 1969 protects historic
sites from excavation:

(10)

There are also three pieces of draft legislation that have significant implications for the
environment:

(1) The draft Land-Use and Envbonmental Planning,4cr provides a framework for
development planning, planning schemes and for development applications and
the detailed information required for environmental impact assessment;

(2) The draft Marine Pollution Act 1992 provides for discharge of oil or pollutants
outside and inside Tongan watcrs and as well as discharge of garbage and sewage
from ships and platforms into the marine environment;

(3) The dratl Teritofial Sen and Exclusive Economic Zone Act 1978 includes provisions
for the protection and preservation of the marine environment of the territorial
sea;

l,egislative pmblems

All of the laws mentioned above and those based on the Regional Environmental
Technical Assistance lrgal Review conducted by Mere Pulea reveal that environmental
conc€rns cut across sectoral boundaries. For example, the protection of marine parks and
reserves under the Parks and Resen es Act is administered by the Ministry of [,ands, Suney
and Natural Resources. The Fisheries Act 1989 s.22 (l) and the Forestry,4ct also make
provisions for Protected Areas and are administered by the Ministry of Agriculture and
Forestry.

Further, the (Bfnls and Fish Presenation Act) 1943 is grossly inadequate in the present
circumstances. If the sanctions imposed tbr various offences found in the principal
enactments and the subsidiary legislation are to act as a deterrent. adequate enhancement
of the penalties and fines would be essential. Similarly one of the main difficulties is the
inadequacy of some of the environmental provisions found in the existing laws to meet
present-day circumstances. The legislative protection fbr the National Heritage should be
broadened to cover those items of Natural Heritage that are exported out o[ the country.
There is also no legislation to protect buitdings that are of historical architectural
significance. The other problem lies with the transler of protective provisions existing in
one statute to another when amendments are made to older legislation. For example, the
protective measures on the luhaling Industry Act were lost when the Act was repealed by
the Fisheries Act 1989.

Where adequate environmental laws and provisions exist, there are problems nevertheless
with enforcement, or lack thereof, due to lack of knowledge regarding the operation of a

law, uncertainties or ambiguities concerning powers, functions, authorities and
jurisdictions: lack of by-laws and institutional limitations; lack of mandate on
environmental qualiry standards; lack of reliable and long-term policies in certain sectors;
and a lack of trained personnel and technical resources for proper surveillance and
monitoring activities. It is noteworthy that there is no environmental impact assessment
legislation currently in place. Environmental impact assessments are done on an ad-hoc
basis, and that is one of the reasons why the draft Land Use and Environmental Planning
ld should be seriously reviewed and considered by the Government of Tonga.
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l'uture priority actions

(1) Public participation

In order to manage the natural resouroes of Tonga on a sustainable basis, it is
necessary to have a broad understanding and appreciation of the limitations of
those natural resortrces. It.requires thalboth minagers and the general public
should be aware of and sensitive-to regulatory requirerients. To imp"rove onihere,
public participation in policy making as well is tegislation is very important.

(2) Blucation and public awareness

The need for public awareness and education is urgent and a priority in order to
ensure the success of environmental programs. Si*milarly, a*ar"ness of existing
legislation is equally urgent.

(3) The draft Lan"d Use and Environmgntal Planning Act is an important piece of
legislation *hl"! contains provisions for EnvironmEntal Impact Assessmint. It was
recommend:d. bI Pulea (Regional Environmental Technical Assistance, I-egal
Reviewer) that Environmental Impact Assessment guidelines be developed-to
secure the integration of environmental measures in lhe decision-making process
for projects.

(4) Institutional strengthening (Environmental Planning Section) is one of the priority
areas. The environmentalsection has the administiative and technicalcapllcity to
effectively implement policies and enforce relevant legislation.

(5) Hazardous material hanclling and_ storage is noJ adequately covered by existing
le-gislation. The Environmental Manag-ement Plan f6r Tonga recomliended a
Hazardous Materinls Act to control i-he importation, tran8ting, riorugr, u*",
production and disposal of hazardous materials.

To protect the environment in_Tonga, legislation and rigour in the implementation of the
procedures. are.important. It is the implementation" of environmental management

l:i:,tjf:.I1lch isTaramount. Where one'has to compete for scarce resources, piople's
partrcrpation could make the task easicr and more cost-effective.

Environmental management in Tonga can be greatly assisted by better coordination
between Government d.epartments aid committeEs suih u, tnterdepaitmeniatlno uon-
Government Organisations. This does not require new legislation,'onty goJ*ill, fo, ucommon cause.
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TI.IVALU COI JNTRY REPORT

Aletaio Semese

Geogrnphy

Tuvalu is comprised of nine extremely small low-lying coral atolls, rising only a few metres
above sea level. Tuvalu extends over 560 kilometies-from north to sou-th with a land area
of 255.9 sq.ual€ kilometres. The estimated population is 9,250. Approxima tely iZfo of the
total population live on the capital island of Foundation.

Environmental concems

(a) These issues require assistance from outside the counrry:

t the threat from sea level rise;

I {fngers associated with nuclear pollution* disposal of hazardous waste by industrial nations in the oceanic
environment;* management and protection of Exclusive Econom icZnne

(b) the high popu.lation and growth rate which has an adverse impact on the scarce
terrestrial and marine resources and the environment.

(c) Due to the limited land area and high population density, sea-side coastal erosion
isa major problem on all the islaLds. th iggS, a protection program was launched
with the assistance from the European Economic Coinm"unity to do land
reclamation and sea-wall construction on five of the worst affected islands.

(d) Eltablishment-.by the Government of a special unit within the Meteorological
DMsion to collect information in cooperation with the regional and international
organisations.

(e) Refuse disposal is of concern on the main island, where there is greater use o[
imported, wrapped food. There is a need for a collection and disposiiryrLr.

Envimnmental conservation and pmtection

The Government has a policy that assistance be sought from development partners,
including non-governryntalorganisations in assessing thE impact of develbpment'projects
on the environment. The South Pacific.Regional E"nvironment program fiai u".in gin"nthe task of developing a plan. working -towards the realisatio"n of the couitry's
environmental goals, and prep-aration of a slatus report on the domestic environment.

In addition, an administrative, legislative and policy review should be undertaken with the
aim of formulating an.overall ma-nagemenl sliqted, covering issues such as eliminating or
counteracting domestic pollution, harmful fishirfi practices] use o[ sanO anA liavel-onforeshores, urbanisation and population control; frdnitoring of sea level rise as a"result of
globalwarming and related isiues.

Intcrnational conventions to which ruvalu is a signatorlr, or has occeded

I S_guth Pacifu Nucleor Free Zone Treag* Nuclear Non-Proliferation Treary* Conuention for the Protection oi the Natural Resources and Environment of
the South Pactfrc* Prohibition of Fishing with Long Diftnets
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FrameworkConvention on Climate Change 1992
Convention on the Conseruation of Bidil,ercity
Lond on Dumping Conve ntion

Laws of Tuvalu pertaining to the envirunment

Nsme of Act

Constitutian of Tuvalu

Native LandAct

Neglected Lands

Mineral Developme nt Licensing

Foreshore ond Land

Reclamatian

Quarantine

Plants

Water Supply

Petroleum

Importation of Animals

Fisheries

W|UW Corceruation

Ctosed. Dbtricts

ProhibitedAreas

Wreck and Salvage

Supplement Merchant Shipping
(Tuvalu) Order 1975

W I I Nuclear Installation

Lnng Title

to repeal and replace the Cnnstitution

relating to native land and registration of
title thereto

to provide for the purchase of neglected
land and to regulate the sale thereof to
indigent natives

to make provision for the grant of licences
to search for and win minerals

declaratory of the ownership of the

foreshore and regulating certain
reclamation projects

relating to quarantine

to provide for the protection of plants
within Tuvalu

to make provision for water supplies

to regula.te the importation, storage and
sale of petroleum

to regulate importation of animals

to make provision for the promotion and
regulation of fishing and fisheries industries
in Tuvalu and its fisheries limits

to provide for the conservation of wildlife

to provide for the declaration of closed
districts

to provide for certain islands and their
territorial waters to be declared prohibited
areas

to provide for wrecks and salvage

to apply provisions of the UKMerchant
Shipping (Oil Pollutian)Act 1991

to make provision in respect of the
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(Gilben& Rlice h. Oder IVZZ)

Live$qe-h Diaeases Act lg84

Pesticide,*ct I'990

Marine PaUutian Act I 9gZ

intern4.l waters, the archipelagic waters, the
territorial rea, the Exclusfue economic mne
and the mntiguous zone of Ttrvalu

to control the spread of disease amongst
livestock

to control the importation and use of
pesticides

to make provision fior preventing and
dealingwith pollutionbf the sea-
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VANUATU COIJNTRY REPORT

Handison Bulu and Ernest kni
Backgmund

Vanuatu does not have comprehensive legislation specifically related to environmental
contro.l and manag,ement. legislative conirols do exist, but ihey consist of fragmentary
provisions scattered among enactments dealing with a variery of iubjecs, inOuJiig publil
health, town planning, mining. rig!ts-, fishEries, public 'works, " forestry .i". - rn"
consequeJloes of this pattern are threefold. First, legiflative-control does not address every
Tp.ect of environmental protection. Some of ltre major omissions in the existin!
legislation are those concerned with protected areas, pbllution and control of todc
substances. This piecemeal approach lehves gaps which'nisult in inadequai" ti""t."nt or
some aspects of the environmental problem. Second, environmental mntrols are
frequently.incidental 

ln jhq main purpoies of existing legislation 
"nO "r" 

ttilnty slctorat in
their application' Third, the Ministries and other p"ublTc bodies having tiij.inriUifity for
the implem-entation of such environmental controli are so numerous "ana iisparate that
any form of coordinated. activity is extremely difficult. The institutional arrang'ements for
enforcement of the legislation are particulariy weak.

Main envirunmental concerns in Vanuatu

Generalisations about environmental issues in Vanuatu include concerns about
agricultural practices, the wide extent of agricultural land use, the impact oi the land
tenure system on environmental management, localised population piessure and high
national population-growth rate, damage to ocean or .ee'f'resources, sea-level rise, s|il
erosion' and loss of forest and associated biodi*'ersity soil fertility in the subsistence sector,
pasture degradation, water pollution, waste disposai. rapid urbinisation and depletion of
trochus shells (?ochus niloticu.s), coconut crabs'(Bn3z s litro) and the mangrove ,"*ou."".

Priorities for action on these pmblems

Vanuatu. has ma.de good progress with these problems during its decade of independence.
The institutionalisation of environmental minagement into-the Gouernmeniiitrete tra,
proceeded about as quickly as it cou.ld., given the-size of the country, the scarcity bf trainedpersonnel and the many other jobs that faced the Government at the time of
Independence. Vanuatu has clear policy statements regjrding the protection and healthy
maintenance of thecountry's environmbntal heritage. An" lJgal apparatus to implemeni
the policy is currently undergoing expansion and rehnement to make it more adequate to
the task.

Attempts-to order priorities for the issues on the basis of which most urgently require a
response face the usual predicament - that the best way to dealwith environmental issues
is all together. The piessures that arise from human needs entwined with increasing
densities of population and efforts to achieve economic growth, manifest themselves as agreat variety of activities that affect the many components of the enuironmeni, in direct
and indirect ways, as well as known and unknown ways.

In Vanuatu, logging affects the birds, endemic orchids, reef fish and trees. Tourism
lncreases the eutrophication of the reefls, whose beauty helped to attract the tourists. Thedevelopment oI local industry and fast transport threatens the survival of wildlite species.

Existing policy for environment and conservntion in vanuatu

The 1980 constit.ution of the Republic of Vanuatu contains an obligation with regard towhat can currently he termed sustainable development. Two o[ the seven National
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Development Plans (1987-1991) refine and expand that obligation. Article 7 (d) of the
constitution states:

Every person has the following fundamental duties to himself and his descendants
and to others:

(d) to protect Vanuatu and to safeguard the nationalwealth, resources
and environment in the interests of the present generation and of
[uture generations.

The National Development Objectives relevant to the environment are to:

* increase productive utilisation of tbe country's natural resource base as a means of
generating viable and sustained economic growth; and

* ensure that Vanuatu's unique environmental and cultural heritage is not damaged
in the process of economic development and change.

This objective is to conserve all that is positive in the many diverse cultural traditions of
Vanuatu, and to ensure that the environment of the country is not damaged in the process
of economic growth and devclopment.

A number of Ministries and departments have sectoral responsibilities assigned under law
for conservation and environment in their areas of interest. The Agriculture Department
is responsible for wildlife protection under the Wildlik Protection (Birds) Regtlations,1962,
which gives total protection to 16 species, provides a closed season for 11 species, and
places an export ban on 1l species. The Forestry Department is responsible under the
Forestry Act 1982, for forest plantations and conservation in forest areas. The Fisheries
Department implements the Fisheries Act 1982 with provisions for fisheries management,
marine reserves and species protection. A Bill for a Natianal Parks lc, was tabled by the
Minister of Natural Resources, who is also responsible for the environment, in Parliament
in November 1992-

International agreements

With regard to international conventions, Vanuatu became a party to the Convention on
lntemational Trnde in Endangered Species of WiId Fauna and Flora (CITES) in 1988 and
ratified the Convention in 1989. TIte Intemational Trade (Fanna and Flora) Act was
gazetted in 1991. At the recent Earth Summit in Rio de Janeiro. Vanuatu signed the
Biodil'ersity Cowention and the Framework Convention on Climate Change whichlt hope<l
to ratily before the end of 7992. Other than these, Vanuatu is not yet party to any of the
international conventions or programmes directly promoting the conservation of natural
areas such as:

the Convention for the Protection of Namral Resources and Environment of tIrc
South Pactftc (the SPREP Convention);

the Conventfutn on the Consen'ation of Nature in the South Paciftc (the Apia
C-onvention);

the World Herita ge Conventio n;

UNESCO Man and the Biosphere Programme; or

the Convention on Wetlands of Intemational Importance Especially as Waterfowl
Habitat (the Ramsar Conventktn).
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Present envirunmental mnnagement sctlvlties In government

General responsibility for environment and conservation in Vanuatu is vested in the
Environment Unit within the Ministry of l:nds and Natural Resources. The unit advises
the government on the environmental impacts of development projects, undertakes
environmental survela and monitoring, initiates environmental awareness and education
programmes, identifies and establishes protected areas, and serves as the national focal
point for Vanuatu's participation in international environmental programmes and
organisations.

Conclusions

There already exists a substantial body of environmental law in Vanuatu. This consists not
only of sectoral legislation specifically referring to environmental issues, but also other
parts of the general law which have considcrable potential for use in ensuring the
protection of the environment and the wise use of natural resources.

ln the field of specific environmental law, there are major gaps in the sectoral coverage.
The most striking are in the areas of waste management. water resources and dangerous
substances. Recent escalation of development pressures in Vanuatu, especially in the
coastal zone, has also rendered urgent the extension of planning control to the littoral
zone and the setting o[ environmental impact assessment for major projects on a statutory
footing.
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WESTERN SAMOA COUNTRY REPORT

Kosimiki Latu" Samuela Sesega and Roger Comfonh

Environrnental context

In the 1990s, Western Samoa finds itself with an environment that in many ways is showing
considerable stress and which is seriously degraded in some areas. Although much of the
country comprises large islands o[ volcinic origin, resources are nonethei-ess extensively
exploited. Some particularly important environments, such as lagoons and reefs, are very
over-exploited. Most natural environments have little resilience left to absorb the effects
of the two devastating cyclones experienced in 1990 and 1991.

Samoa has a Westminster-style parliamentary s)rstem superimposed upon a system of
customary decision-making operating at the village level. The village system of decision-
making is paramount in all villages outside Apia, the capital. The laws of Parliament have
limited et-fect in such villages, where village councils of chiefs or fono make and enforce all
rules. Approximately 80Vo of all lands are in customary ownership and under the
jurisdiction of village fono. Of the remainder,'llo/o is Government land and 9Vo privately
owned.

A number of environmental issues are recognised in Samoa. In gcneral, however, six
principal problems can bc idcntified:

(c)

Population - Samoa has a population of 163,000. This is between five and
six times the population at the time of the arrival of the missionaries in
1830. The rate of population increase before migration is ZVo. But the
actual rate of population increase is relatively low (between 0.6Vo and
l-06Eo) because of a particularly high rate of emigraticln. This rate is
heavily dependent on the economies of the principal countries receiving
this migration - traditionally New Zealand. Australia and the United
States. and is thus somewhat volatile.

Deforestation - on average 7,5(X) acres of rainfiorest is cleared each year.
The rate is approximately the same on both Savii and Upolu. Only 2AVo ot
the deforestation is attributable to logging, with the rest being the result of
agricultural clearance. At this rate, all lowland forests will be cleared
within 10 years, or sooner, i[ recent logging industry reorganisation
continues. Currently only 28Vo of Upolu (the most populous island) is
forested, and 46Vo of Savaii.

L,ack of Complementarity between Customary and Parliamentary Law
Systems - results in lack of compliance with environmental laws,
considerably weakening the ability o[ the central government to protect the
environment. Statutory laws and village rules are not generally linked, and
may often be contrary to each other. The laws of Parliament are thus often
neither complied with nor enforced, particularly outside Apia.

These three problems can together be considered the primary ones. The following three
are largely consequential, but nonethelcss most signiticant in their own right:

(a)

(b)

[.oss of biological divercity - with the clearing of the lbrests, many lowland
and some upland ecosystems are being lost and degraded. With the recent
cyclones, the remnant areas have not been sufficient or resilient enough to
absorb further damage. Many notable species are now threatened,
including the fruit bats. many bird species and tree species such as the
ifelele. Other less wcll known species are similarly likely to be under

(d)
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threat. The presence of exotic birds and weed species is making the
recovery o[ some indigenous species and habitats very difficult.

(e) Damage to reefs and lagoons - Samoa's reefs and lagoons are considered to
be among the most severely degraded in the South Pacific. They are, in
general, considered to be in the late stages of ecological collapse due to
several causes. The major causes arc attributable to deforestation
(sedimentation from soil erosion), nutrient pollution from increasing
population, overfishing, the use of damaging and unsustainable fishing
practices (dynamiting, poisoning, use of large fish traps), loss of productive
tidal margins - particularly mangrove habitat - for settlement, and pc,llution
ttom urban and agricultural sources. In addition, the effects of Cyclones
Ofa (1990) and Val (1991) have been very signilicant and full recovery will
take some years. Because of the other ecological problems, this recovery
will take much longer than it would in a less degraded environment. In
many places, full recovery cannot be expected.

(D Prutection of the quality and supply of water - deforestation and
settlement of key catchment areas is having a severe effect on the quality
and quantity of lresh water. Most of Samoa, in particular some northern
districts, is seasonally short of water. Climate change predictions support
this situation.

Priorities for action

(a)

(b)

(c)

Population - A prclgramme towards the preparation o[ a National
Population Poliry was initiated by the Division of Environment and
Conservation (DEC) of the Department of l:nds, Survey and
Environment. A draft poliry has been prepared and slow progress is being
made under the coordination of the Western Samoa Family Health
Association Inc. This policy should receive priority attention.

Deforestation - A National Forest Policy is presently being prepared,
although Cyclonc Val has caused some delay in its completion.
Reorganisation of the lbrestry industry has also made the picture more
difficult, in that salvage logging and the importation o[ portable saw mills,
along with the relaxation of controls on logging companies by the
Government, have increased the activities of this sector. It is important
that the policy is completed, and a matter of priority that the controls are
reinstituted and enfbrced according to the poliry. In addition, a land use
poliry or national agriculture poliry is needed to manage the clearing of
fiorests for agriculture.

[,aw and compliance - It is important that appropriate mechanisms are
found to bridge the gap between Government and customary law-making
and enforcement. Existing laws such as the Wlage Fono Act should be
enforced, monitored and assessed. New mechanisms such as that
proposed as an amendment to the management planning provisions of the
Lands and Environment Act should be pursued and enacted.

[-oss of Biological Diversity - Ecological survey work needs to be
completed, particularly for the higher altitude forests and the reefs and
lagoons. Follow-up to ecological survep already undertaken needs high
priority, particularly in the area of village liaison. The Global
Environment Facility Biodiversity Projects for Samoa, once approved,
should have high priority.

(d)
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(e) Damage to reefs and lagmns - C-oordination with Fisheries Division efforts
is required, particularly in the area of public information, education and
village liaison. The first of Samoa's Biodivenity projects under Global
Environment Facility funding is for an area of mangroves. The results of
this project will be applicablito other coastal areas.

(f) Pmtection of the quallty and quantity of water - Water catchments are
now the subject of considerable government effort by the coordination of
Forestry and DEC programmes, increased government funding and the
approval of a major Asian Development Bank project.

It is the nature of environmental problems that they are all inter-related. Two major
programmes are underway to bring about coordinated and planned responses. These are:

* Development Plan 7 Follow-Up - DP7 development plan sets the direction and
overall policy for government based, strong sustainable development themes.

* Public education and information progmmme

* Waste management Strategr

The next phase is for the completion of Government sector policies. These policies are
then to direct programmes and set priorities. Thcir development is critical.

National Envimnment Management Stnrtegy - The development of a National
Environment Management Strategy (NEMS) is a major step towards sustainable
development. The coming together of DP7 and NEMS should result in a comprehensive
blueprint lor sustainable development.

Existing legal arrangements for envimnmental pmtection, management and conserration
ofnatural nesounces

In concert with gathering environmental awareness of the past two decades, Western
Samoan environmental policy initiatives and statutory language have grown more
comprehensive. Today, a number of national statutes directly or indirectly aid the pursuit
of environmental protection.

l. Natural nesourc€ protection legislation

a) Agriculture, Forestry and Flsheries Ordinance 1959

When enacted in 1959, this Ordinance was the primary vehicle for natural
resource conservation. protection and management in Western Samoa.

Thc Ordinance established the Department o[ Agriculture, Forests and
Fisheries (DAFF) under the control of a minister who was empowered to
carry out a number of functions. It must be noted that some of these
functions have been transfcrred to the Department of Lnnds, Surueys and
Erutironment Act e.g. promoting the conservation, producing a
development plan of the natural resources of Western Samoa, espeCially
soif, water and forestry pursuant to s. 148 o[ the Londs and Environment
Act 1989. This function is now carried out in conjunction with the
Department of [ands, Surveys and Environment.

Under the Ordinance, the Minister was also granted various powers such
as carrying out economic surveys into any aspect of agricultural, pastoral
ftrrestry, or fish production, establishing experimental and demonstration
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(b)

farms; devising and promoting research related to health o[ livestock, trees,
soil management etc.

These powers, granted in 1959, were development-oriented and not
particularly sensitive to environmental issues. Such a conflict between
development and conservation in one ministry is not an uncommon
phenomenon.

To overcome this. the legislature passed the Lands and Environment Act
1989, which is an important move in the direction of planning
comprehensive oversight within one organisation.

Forest Act 1967

This detailed Act, drafted after Independence, sets out revised and
expanded law relating to the consewation, protection and development of
the natural resourc€s of Western Samoa, especially soil, water and forests.
DAFF administers this Act.

Fisheies Act 1988

This Act provides for the conservation for the conservation, management
and development o[ Western Samoa Fisheries and for the licensing and
control of foreign fishing. Pertinent Environmental Sections are included
in Part II of the Act. The Act is administered bv the DAFF.

Animals Ordinance 1960

The primary purposes of this Ordinance are to register, improve and
control livestock, to control impounding and importation of animals and to
protect game. The Ordinance is administered by the DAFF.

The Regulations regarding species protection have also been enacted since
the Act took effect. The Animals (Protectinn of Wild Birds) Regulations
1981 and 1989list certain absolutely and partially protected wild birds; the
Regulations are administered by DAFF. They are presently under review
for further modification.

Takingof LandAct 1964

Article 101 of the Constitution provides for three types of land tenure:
Customary, freehold and public lands. Pursuant to Article 102, customary
land may not be alienated, although such lands may be leased or taken for
public purposes. Article 14 of the C.onstitution requires that any taking be
accompanied by timely and adequate compensation- \"be Taking of Lnnd
Act 1964 covers all aspects of compulsory acquisition of land. Section 7 <lf
the Act empowers the Head of State, acting on the advice of the Minister
to take customary or freehold land for any public purpose. (definition of
'public purpose' as that which includes a great many purposes that are
protective of the natural environment).

Alienation of Customary LandAct 1965

This Act permits the Minister of lands, Survep & Environment to grant a
lease or licence of any customary land, as trustee for the benefit of
customary owners of the land, for an 'authorised purpose', defined as a
public, hotel, industrial, commercial or business purpose. The Act most

(c)

(d)

(e)

(0
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(e)

directly affects the environment by allowing the lease of customary land for
forestry. 'Forestry' is broadly defined in section 2 as:

the application of business methods and
technical forestry principles to operations
on land for the establishment, culture,
protection and maintenance of forests, ...

This Act is jointly administered by the Department of I-ands, Surveln and
Environment and the Department of Agriculture, Forests & Fisheries.

Alienation of Freehold Land Act 1972

Administered in the Department of lands, Surveys and Environment, this
Act tightly regulates a long term transfer of freehold lands by requiring
written consent by the Head of State within 3 months after the date of
certain transactions (section 6). These land transfers are closely monitored
by Government for the purpose of maintaining the integrity of the
Western Samoa l-and Tenure System.

Pollution contruls

Health Ordinance 1959

This venerable Act, administered through the Department of Health,
controls public health matters- ds environmental pollution frequently is
linked closcly to public health and sanitation problems, there is a great
deal of overlap hetween these two {ields of endeavour. The Department
of Health oversees such environmental concerns as village sanitation, siting
of dumping facilities, and public water quality sampling programs. The
Department has also prosecuted cases involving human waste disposal in
Apia streams.

Water Act 1965

This carly Act was generally more concerned with the use and supply of
water than its conservation. Pollution of waterworks is prohibited in
Section 43. Pollutants may not enter any water or watershed used for
supplying water to any waterworks. A "pollutant" is defined as any
substance that contaminates the water so as to change its condition to
unclean, noxious, offensive or impure, or to make it detrimental to the
health, sat-ety or welfare o[ human water uses. Fines for non-compliance
are minimal. They may not exceed WS$100, plus WS$20 per day for every
day on which the offience continues.

Currently, fresh and marine water conservation and anti-pollution efforts
are divided between the Department of Works. Agriculture, Forests and
Fisheries, I-ands and Environment, and Health. Perhaps the eventual
growth of the DEC within the Department o[ L:nds. Surveys and
Environment will permit that unit to control this aspect of environmental
oversight. I[ not, DEC could still play a vital coordinating role.

Petroleu.m Act 1984

Negligent transport. transfer and storage <lf petroleum often poses grave
danger to the marine and terrestrial environment. Oil spill contingency
plans are scarce, and materials to contain oil spills are frequently not
available during emergency situations. This Act makes provisi<ln for the

2.

(a)

(b)

(c)
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(d)

(e)

supply, transport and storage of petroleum. The Minister of Finance
administers the Act, and appoints the place of entry of petroleum into
Western Samoa. The Act authorises the Head of State, acting on the
advice o[ Cabinet, to prescribe the rules to be observed in any place where
petroleum is kept, stored, used or conveyed (Section 14(2XD).

Agriculture, Forests and Fisherics Amen"dment Act (1989)

This Amendment Act is treated separately from its parent Act because it
refers specifically to the treatment of pesticides, an area generally placed
under the category of pollution control. The recent Amendment Act
expands DAFF functions by including a fourth Departmental rqquirement:
"to regulate, control and supervise the manufacture, importatlon, storage
and use of pesticides" (Section 3). Pesticides control was formerly the
provenance of the Department of Public Health.

The parent act is further amended to allow for pesticides regulations to be
drafted. Such regulations should provide "for the control of the
manufacture, importation, storage, and use of pesticides, for the
appointment of a Registrar of Pesticides, for the establishment of a
pesticides technical committee and for the exercise by the Minister of his
powers-

Dmft ShippingAct 1991

This detailed draft Act contains 9 elaborate provisions relating to marine
pollution. Essentially these provisions introduce into domestic legislation a
number o[ International Maritime Organisation international conventions
for the control and prevention of marine pollution, namely the 1973
Intematianal Conventian for the Prevention of Pollution of Ships
(MARPOL) and the 1969 Convention on Intenentinn on High Seas in cases
af Polltttion Casualties. It is hoped that this Bill will be passed by
Parliament sometime in 1993.

Potts Authoity Bill 1989

Section 57 of this Bill is the only marine pollution provision relating
specifically to the pollution o[waters of a port.

Lands and EnvironmentAct 1989

The Lands and Environment Act 1989 is now the pre-eminent legal
environment instrument in Western Samoa. The Act expands the Land
Ordinance 1959 and enlarges the functions of the Department of [:nds, by
creating a Division of Environment and Conservation (DEC) within the
Department, and empowering that Division with wide-ranging functions
and duties. The name of the Ministry and Department of lands has been
changed to "Land and Environment" to retlect its new environmental
powers and duties.

Unlike many Pacific environmental units, whose legislative authority
entitles them to handle only natural resources protection, or pollution
control, or sanitation, the DEC is given responsibility for all aspects of
environmental control. Combining disparate environmental functions
under an umbrella authority is vital for purposes of consistency, clarity, and
efficient use of scant human and fiscal resourc€s.

(r)

(e)
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(h) Draft EIA Regulations

These regulations for environmental impact assessment are presently in
the final stages of preparation.

4, Internstionalconventionsoonoenringenvimnment

(a) Law of the Sea Convention 1982

Western Samoa signed the Law of the Sea Convention in 1984, however it is
still in a process of considering ratification.

(b) Basel Conventi.on on the Control of Trarc-boundary Movements of
Hazardous Wastes and Their Disposal

Western Samoa signed on 22 March 1989. The Convention is in force and
Samoa is presently considering accession.

(c) Wenna Conventian and Montrenl Protocol

Proposal for ratification has been put forward to Government for
approval.

(d) United Nations FrameworkConvention on Climote Change 7997.

The Prime Minister signed this C.onvention on 12 June 1992 for Western
Samoa, at the UNCED Meeting in Brazil. We have yet to rati$,.

(e) Contention on Biological Divenity 1992.

Samoa signed this Convention at the conclusion of the UNCED Meeting.
We are presently considering ratification.

(0 Intematianal Monetary Organisation Conventions on Morine Pollution

A number of pieces of domestic law make reference to various
International Monetary Organisation Cont'enlions relating to marine
pollution. For example, the draft ShippingAct I99l makes reference to the
international conventions for the control and prevention of marine
pollution, namely the 1973 Intemational Convention for the Prevention of
Pollmion of Ships (MARPOL) and the 1969 Cowention on Interuention on
High Seas in Cases of Pollution Casualties.

(g) Possible membership of Westem Samon wilh the Intemationol Oil Pollution
Compensation Fund

If accepted, membership with the Fund Convention would require Western
Samoa to accede to the 1969 Intemational Conventi.on on Civil Liabiliry for
Oil Pollution Damage (Civil Liability Convention) and the 1971 Conventian
on the EstablLshment of an Intemational Fund for Compensotion for Oil
Pollu.tion Damage (Fund Convention 1976).

Summary

A significant body of environmental law is already in legal eflect or in draft form in
Western Samoa. Various Government Departments are mandated with administrative
environmental responsibility. No single Western Samoa Government Department has
final responsibility or authority for the full range of necessary initiatives.
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To remedy this situation, the legislature passed the 1989 Land and Environment Act
establishing a Division of Environment and Conservation within the Department of l-ands,
Surveys and Environment.

A number of existing pieces of legislation require some amendment in one form or
another to take into consideration the envirnnmental problems and concerns facing
Western Samoa.

There are also other international conventions under the same auspices of the
International Maritime Organisation relating to the protection of the marine environment,
which Western Samoa is presently considering implementing as part of its domestic
legislation. Undoubtedly a combination of domestic and international legislition would
enhance the protection and management of the marine environment.

Environment policies of government

The Government of Western Samoa has only recently begun to issue formal policies. Two
have been passed:

(i) Seventh l)evelopment Plan - The principal policy document releasecl to date is the
Seventh National Development Plan. This is a new approach to national
development planning in that it is a strategic Plan which sets the policy directions
for the Government sector agencics to follow in the preparation o[ their policies
and programmes. It has a strong sustainable development thrust, with
environment being included in the economic sector as a consequence. The next
phase of the national development planning programme is the preparation of
Government sector policies which must be integrated not only with the sustainable
development direction of the Plan. but also with each other.

(ii) Lngging Quota Policy - This policy was passed to provide an easier transition from
present unsustainable indigenous logging to plantation florestry. In practice, the
policy has been undermined by Cyclone Val (6-10 December 1992) and
subsequent salvage logging, along with reorganisation of the logging industry.

In addition, a number of initiatives have been taken to protect water catchment
areas. While not resulting in a formal poliry as such, Government has recently
passed Watershed Management Regulations and provided for Water Supply
Authorities.

A number of policies with relevance to sustainable development are under
preparation:

(i) National Envimnment Management Strategr

(ii) Sector Policies for Seventh Development Plan

(iii) National Population Policy

(iu) EIA Regulatlons

The concept of sustainable development has been accepted in differing degrees by
the departments. Some, such as Forestry, are actively seeking the implementation
of sustainable programmes. Others, such as Agriculture and Fisheries appear not
so clear. The message is spreading though. [t is a function of the new Division of
Environment and Conservation to undertake public education and information
programmes and to advocate environmental management and sustainable
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development within Government. Ctearly this is an on-going task both at a
departrnental and political level.

Futurc priorities

Priorities for Western Samoa are:

A, Planning

(i) Completion of The National Environment Management Strategr

(ii) Policy developrnent under the Seventh Development Plan.

(iii) Government commitment to the application of environmental
planning and assessment to its own projects and policies, as well as
to meani ngful linka ge with village authorities.

B. Management

(i") Biodiversity programme

(v) Water catchment conservation programme

("i) Establishment and implernentation of Environmental Impact
Assessment process
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APPENDIX 2

WORKSHOP PROGRAMME

Day 1 23 November 1992

8.30 Registration

9.00 Chairperson: Wi Fuavao, Director, SPREP
Welcnme and Intmductory Remarks

Openingof Workshop
kaupepe S. Muliaumasealii, Attorney-General, Western Samoa

9.15 Morning tea break

9.30 Workshop outline and expectations
David Sheppard and Dnvid Fanier

9.45 Ovewiew of global and regional legal and policy developmentg includlng the
United Nations Conference on Bnvimnment and Development the Rio
Declaration, the Convention on Climate Change, the Biodiversity Convention,
Agenda 21, the Forestry Principles and the concept of sustsinable development

Ben Boer

10.15 Overyiew of South Pacific Region Environment Pmgramme and National
Envlrtnment Management Strategr Projects:

Neva Wendt and David Sheppard

10.30 Envimnmental Concerns in the Pacilic Region

Iosefaru Refi

11.00 Social, public bealth and envimnmental concerns in the Pacific

Sitaleki Finau

11.30 Discussion

12.00 Pmjection of video prepared for the United Nations Conference on Envimnmental
Developmenft The Pacific Way

12.30 LUNCH

2.AO Chairperson: Sam Sesega

The role of intemational envimnmental laq with partlcular refercnce to the
Pacilic rcgion

Lothar Gilndling
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2.30 The role of United Nations Environment Programme in the development of
regimes for sustainable development, with special reference to the Pacific region

Lal Kurukulasuriya

3.00 Discussion

3.30 AFTERNOON TEA

4.00 Introduction to envimnmentsl law conceptsl envimnmental planning pollution,
envimnmental lmpact assessment protection of nstuml and cultural heritage;
how lsw can assist with the achievement of environmental objectives

David Fanier

4-45 Discussion

5.00 Closing remarks

Ben Boer

Day I concludes

Day TVo 24 Novemberl99?

8.00 Chairperson: Clark Peteru

The law and environmental decision makem; strategies for implementation of
environmental law in the Pacilic; licenslng and other regulatory mechanisms; civil
and crim inal enforcement

David Farier

8.45 Presentation on problems of implementation of envimnmental regulation in
Pacific Island countries:

Selected participants, based on their Country Papers and Special Assignments; 10
minutes each

Discussion on difficulties with current regulatory systems and how they can be
improved

10.15 MORNING TEA

10.45 Chairperson: Teariki Rongo

The role of custom in environmental management and law in the Pacific how
customary pmctices and requirements can be incorporated into contemporary
environmental legislation

Iosefatu Reti

11.15 Presentations on customary prsctices and law

Selected panicipants - I0 minutes each

11.45 Discussion on customarv law
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12.00 LUNCH

1.30 Drafting envimnmental leglslation: aims and techniques; the use of definitions;
plain legal language; intmduction to Working Group Session I

Ben Boer

2.15 Discussion of dnfting pmblems

2.30 Working Group Session I

Participants will be divided into four groups, to be led by resource persons. This
session will be directed to basic questions of definition and scope of environmental
regulation. The rapporteur will be expected to present any findings or concerns
raised by the group to the plenary session

3.30 AFTERNOON TEA

4.00 Working Group Session l continues

5.00 Report back fmm Working Gmups

5-30 Closing nemarks

Ben Boer

Day2 C.oncludes

Day Three 25 Novemberl992

8.00 Chairperson: Bernard Moutou

Institutional structures and requircments for the implementation of multilateral
environmental conventions with special refercnce to the Pacitic region

Paul Szasz

8-30 The implementation of environmental conventions in the South Pacific

Kilifoti Eteuati

9.00 Discussion

9.30 Implementing the United Nations Framework Convention on Climate Change in
the Pacilic Region

Peter Lawrence

10.00 Discussion

10.30 MORNING TEA
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11.00 Institutional structures and requirements for implementation of envlmnnental
legislation; analysis of institutlonsl structures cumently existing ln var{ous
Pscific countrieg with specillc refercnce to the Nrtlonal Envlmnmental
Management Strategies snd Legal Reviervs of the NEMS and Reglonal
Envimnment Technical Assistance pmJects

David Sheppard and Nevo Wendt

11.40 Discussion

12.ffi LUNCH

1.15 Chairperson: Elizabeth Harding

Drafting a modem Envimnment Act

1. Cook Islands - Teariki Rongo

2. New Zealand -Tim McBride, BronwwAnhur

2.30 Working Group Session 2

Introduction to Working Group Session 2:

David Fanier

2.40 Working Gmups begin

3.30 AFTERNOON TEA

3.45 Working gmups continue

5-00 Closing rcmarks

Ben Boer

Working groups conclude

8.00 Special Lectures: Open to the Public snd Media

VENUE: IRETA Fale, Alafua

Chairperson: Wi Fuavao

1. A South Pacific Non-Government Organisation perspective of the need for
institutional and legal change
Clark Peteru

2. The role of international envirunmental law; discussion of the
Biodiversity Convention and the Climate Change Convention and their
implications for the Pacific Region
Lothar Giindling

3. The international law concerning nuclear testing and the disposal of
nuclear wastes and implications for the Pacilic region
Paul Szasz

9.00 Discussion
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9.30 Supper

10.00 Day 3 concludes

Day 4 26 November 1992

8.00 Intmduction to Working Grnup Session 3:

David Fanicr and Ben Boer

8-10 VYorking Group Session 3

1O.OO MORNING TEA

10.30 Working Groups continue

12.30 LUNCH

2-OO Intmduction to Working Group Session 4

David Fanicr and Ben Boer

2.10 Working Group Session 4

3.15 AFTERNOON TEA

3.45 Report back fmm Working Groups by Working Group Rapporteurs: presentation
and discussion of pmblems raised, formulation of rccommendations

5.00 Closing remarks

Ben Boer

Day 4 Concludes

Day 5 27 NovemberL992

8-00 Chairperson: Tim McBride

The mle of the Global Envirunment Facility in the prcmotion of national and
intemational law for sustainable development

Ralph Osteruoldt

8.30 Discussion

9.30 Working Group Session 5

10.30 MORNING TEA - continue with session - no formal break

Working Gmups Session 5 continued

11.30 Working Gmup Session 5 Report back

12.00 LUNCH
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2.

APPENDIX 3

REQUIREMENTS AND GUIDELINES FOR SHORT PAPER AND
SHORT PAPER AND ASSIGNMENT WHICH WERE REQUIRED TO BE
PREPARED BY PARTICIPANTS BEFORE THE COMMENCEMENT OF
THEWORKSHOP

The representatives from each country are asked to jointly prepare a short
Country Report.

ln addition, participants are asked to prepare a short Special A^ssignment in dralt
form before the workshop.

The Country Report and the Special Assignment will be commentcd on where
necessary by the Workshop Coordinators and Resource Persons. They may also
form the basis frrr prescntations by participants on specific topics. Those
participants requested to make brief presentations will be notified hefore the
workshop begins.

Both the Country Report and the draft Special Assignment are to be typewritten.

Please remember to include your name, address, fax and telephone numbers on
the material you send.

Please also kccp a copy of the County Report and the Special Assignment, and
bring them with you to the workshop.

It will be very useful to bring with you to the workshop the legislation and other
material on which you have relied for the Country Paper.

Date expected to be delivered to SPREP (by fax if necessary: 15 november. fax
number (685) 20231).

A THECOUNTRYREPORT

WORD LENGTH FOR COUNTRY REPORT: 1500 WORDS MAXIMUM

This Report should be written, if possible, by the country representatives on a
collaborative basis. For those countries that have had a recent Legal Review carried out
through the SPREP RETA and NEMS projects, this paper can be based on that [.egal
Review if it is available to you.

THE REPORT SHOULD INCLUDE:

1. A brief description of the main environmental concerns in the country.

2. Identification of priorities for action on these problems.

3. A list of international C.onventions relating directly to the environment which the
country has signed, and the date of those C.onventions coming into force in the
country.

3.

4.

5.

6.

7.
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4. The existing legal arrangements for environmental management, conservation of
natural resources and the achievement of sustainable development. (For some
countries, it will be necessary to include both national and state or provincial
legislation). This section should contain:

a list of the current and proposed environmental legislation,
including the dates of enactment and amendment (if applicable),

a brief outline of any problems with the legislation currently in
place.

5. A brief description of any policies approved by government in the past two years to
address environmental problems. In particular, the extent to which notions of
sustainable development have been incorporated into government departments
would be useful.

6. Future priority actions you feel are needed in your country to achieve improved
environmental management both legislatively and administratively.

B TFIE SPECIAL ASSIGNMENT

WORD LENGTH: NO MORE THAN 2m0 WORDS

This assignment is expected to be completed in as final a form as possible by each
participant before the workshop. The assignment will form the basis for further
discussion during workshop sessions.

Each participant is asked to choose an area of particular environmental concern to their
country, which requires legislative attention, in one of the following categories:

I Pollution control and waste management

2 Environmentalimpact assessment

3 The management of natural resources (fisheries, forestry, mining, as appropriate)

4 Conservation of places of special heritage significance (cultural or natural heritage
sites)

For those countries which have recently had a lrgal Review done through one of the
SPREP RETA and NEMS programmes, or by any other means, you should refer to the
relevant draft Legal Review if it is available to you. If you have difficulty in completing the
Special Assignment, you should initially consult with colleagues in your department or
organisation. If necessary, you can also consult with Ben Boer by Fax in Sydney: 612225
9324.

IN WRITING THEIR SPECIAL ASSIGNMENTS PARTICIPANTS MIGHT FIND
THE FOLLOWING GUIDELINES HELPFUL:

1. LEGISIATION: List the legislation and administrative guidelines (if any) to
regulate the area that you have chosen from the above list.

2. INTRODUCTION: The introduction should set out briefly the main problems
encountered in the legal regulation of the field you have chosen. These problems
may include political, economic, cultural or social matters which hinder effective
regulation.
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3.

+

CUSTO-IUARY LAW OR PRACTICE wher,e a,ppropriate, you should analyse
tbE useof custornary law or practice in relatiron to the area you have chosen.

BRIEF ANALY.SXS OF TEGISI-ATXON; if there is legislat'iron covering the ffeld,
an analpis sholrld be doueof'that lggisl'a.tioO,setting out its: inadequacies and how
it should ,be inrpror'ed. If there'is no legislation covering the ar-ea, set out any plans
fior the introduction of legislation

DRAFITNG NOTES: where appropriate, brief drafting notes should be included'
for arnendment of alry exleting tegtstation or for new legislation where none exists
to sover the area. You may urioh to Goncontrate on regulations under exiSting
enactments, ralher lhiln ou the Act itself.

The drafting notee can contain a,short list of definitions rto be included for the
purpses of interpretati,oq a statement of the objectives of the Act, and the main
eleme.nts of the legislation.

RECOMMENDATIONS AhlD CONCLUSIONS: You should set out any
recommendations or conchrsions tbsy rnay have in relation to the field or activity
y,ou have chosen.

5,

6.
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