| NATIONAL |
- ENVIRONMENTAL MANAGEMENT PROJECT

TA No 12068 — FIJI

- TECHNICAL ASSISTANCE OF THE ASIAN DEVELOPMENT BANK
TO THE DEPARTMENT OF TOWN AND COUNTRY PLANNING
MINISTRY OF HOUSING AND URBAN DEVELOPMENT

Fl1JI

— THE WORLD CONSERVATION LUNION
in association WI'th

ENVIRONMENTAL SERVICES AUSTRALIA



ENVIRONMENTAL LAW

IN FIJI

" A DESCRIPTION AND EVALUATION

Prepared By:
MERE PULEA

February, 1992

S S 1



TABLE OF CONTENTS

Acknowledgements

Summary of Recommendations

CHAPTER TITLE
1. Introduction
2. Land Tenure System
3. Physical Planning.and Assessment
4, Agriculture
5. Forestry
6. Mining and Minerals
7. Fisheries
8. Marine Areas
9. Water Quality
10. Waste Management and Pollution
11. Protected Areas
12. ‘Wildlife
i3. Protection of National Heritage
14. Institutional Structure for
Environmental Management
The Environment Management Unit
References - Attachment I

Persons Interviewed - Attachment II

iii

PAGE

23
43
56
70
83
93
98

105

115

121

125

132

134

136

e et e i



ACKNOWLEDGEMENTS

This Review is the result of a visit carried out in Fiji from
19th. August to 30th. August 1991 and from 9th. September to 6th.
December 1991. In the preparation of the Review, I have received

advice from a number of persons and a list of those interviewed
is included in Attachment II.

My appreciation is expressed to the Chief Justice, Sir Timoci
Tuivaga and to Mr.  Sekove Nagiolevu, Chief Regiztrar for
facilitating the use of library resource materials and to all
those who found the time to discuss “envirenmental law'. The co-
Operation, helpful comments on the drafts of this Review and
advice received from Dr. Dick Watling, IUCN Team Leader,
Professor Asesela Ravuvu, Director, Institute of Pacific Studies,
- University of the South Pacific and Mr. Andrew Cope, Senior Legal
Officer, Office of the Solicitor  General is very much

appreciated. I alone am responsible for the deficiencies in this -
Review.



SUMMARY OF

CONCLUSIONS AND RECOMMENDATIONS

ii



REVIEW
OF

EﬁVIRONMENTAL LAW IN FIJI

SUMMARY OF CONCLUSTIONS AND RECOMMENDATIONS

Land Tenure System

(1)

(2)

(3)

(4)

(3)

There has been some comment and criticism on putting too
much emphasis on 1legal requirements and environmental
conditions in leases and licences without locking at the
impact of these requirements on the capability of the lessee
ar licencee to comply with them., It is equally important
that the resources available to enforce conditions and the

gquality of the leasing and licensing programmes are
adequate.

With increases in populatien, the demand for land is
inevitable. 1In some cases, the growth of the members of the
matagali far exceeds the availability of matagali land and
any restrictive use of 1land and resources due to
environmental conditiens has been viewed with some unease in
same quarters. ’

In considering the adequacy of legal environment related
conditions prescribed for in leases and licences in the
Native Land (Leases and Licences) Regulations Saved and the
actual conditions imposed in leases and licences, the

conditions are adequate if all the requirements can be
monitored satisfactorily.

The standardisation of environment related conditions in

leases and licences for the various types of land use is
suggested. '

Some distinction needs to be made between Fijians living in
a4 subsistence economy and those earning a 1living by
commercial cash cropping. As a general rule (although there
are exceptions) Fijians living ino a subsistence economy are
by tradition, environmentally conscious, and will harvest
the 1land, the forests, the sea and tend the plantations
using traditional methods of conservation and environmental
control. It appears, however, that once Fijian land owners
convert from subsistence farming to cash cropping, then
commercial requirements tend to supercede traditicnal
environmental considerations and conservation practices.
Thus planation land left to lie fallow for a period of
seven to ten years are now shortened to one or two seasons

at the most and clearing land by burning and indiscriminate
cutting is now more common.
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(6}

Effective enforcement of the lease and licence conditions is
a key component in the leasing and licensing systems. Paper
conditions imposed may be satisfactory toc meet environmental
requirements, but the adequacy of enforcement (a criticism
aoften made) is a critical issue in most programmes. It is
therefore suggested that a re-evaluation of the lease and

licence conditions one year after the initial approval might
be valuable technique to use to ensure compliance. Recenty
attention to environmental issues by Government and

interested groups makes clear that these legal duties should
not be ignored.

Physical Planning and Asseésment

1.

As the Director of Town Planning is the sole permitting
authority for development planning matters, the
concentration of such wide discretionary powers in the
office of the Director can be burdensome. The Town Planning
Act does make provision for a Planning Advisory Committee
but this Committee is not currently cperational. 1t is
suggested that the Planning Advisory Committee ba

reinstituted to perform the functions expressed under the
Townr Planning Act.

The lack o©of enforcement of planning conditions and the
obvious breaking of the law has been identified as a central
problem due mainly to the lack of resources. There needs to
be more focused efforts to enforce the law.

The Environmental Impact Assessment procedures require legal
formality to encourage special weight in decision making to
be attached to environmental damage. The Environmental
Impact Assessment procedures should not be made part of the
Town Planning Act but a stand alone Act on Environmental
Impact Assessment is strongly suggested.

The Subdivision of Lands Act should be incorporated into the
Town Planning Act.

That the Town Planning Act be changed to either the Town and
Country Planning Act or the Planning -Act as planning
responsibilities are far wider than the limits of a town.

That a national land use policy be drafted and implemented.
That the Town and Country Planning Bills drafted in 1976 and
1981 and any other Bill drafted in the past in relation to

planning matters be reviewed and updated with the view to
bringing new planning legislation into effect.
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Agriculture

1.

1.

There are at least 10 Acts and regulations providing for
and specifically regulating agricultural activities in Fiji
which draws some attention to the necessity of consolidating
some of +these Acts and regulations under a new statutory

framework such as an Agriculture BAct, to facilitate
implementation. '

The range -of environmental provisions found in agricultural
leases for both native and state land and the environmental
provisions in the various Acts cited appear to be adequate
though enforcement is effectively lacking. Of late, the
Native Lands Trust Board and the Lands Department have
attempted to keep pace with environment developments and
have made corresponding changes to lease conditions by the
inclusion of environmental provisions.

In combination with environmental requirements, additional
efforts are necessary to encourage compliance; although from
all accounts, effective enforcement of lease and licence
conditions are partly hampered by a lack of resources. The
various statutes, regulations, leases and licences include
penalties for violation of reguirements and conditions
imposed and there are activities which are subject to
inspection. As the various Acts cited affect a wide range of
agricultural activities, any enforcement efforts could have
mized results in that large scale agricultural projects may
be more likely to have resources to comply with and
implement environmental conditions imposed, whilst small
scale agricultural businesses and those engaged in
subsistence farming may find such regquirements burdensome
and thus ignore them altogether. An assessment technique
that is simple and cost effective could prove valuable 1in
minimising the negative impacts on land resources brought
about by agricultural activities.

In taking any legal action against the lessee with respect

to 1land use, the NLTB requires a "Certificate of Failure by
Tenant +to Observe the Rules of Good Husbandry"™ from the
Permanent Secretary, Ministry of Primary Industries. This
procedure appears cumbersome and Probably fraught with
delays. It 1is suggested that the NLTB be given the
opportunity to develop its own expartise in this matter and
To issue its own Certificates in cases of “bhad land use'. It
is further suggested that to prevent duplication, the

function of issuing certificates be transferred from MPI to
NLTB.

Mining and Minerals

It is suggested that Quarrying licences be made part of the
responsibility of the Department of Mineral Resources and
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quarrying licences should be granted in the same way as a
permit to mine or a mining lease.

Fisheries

1.

The establishment of a specialised Enforcement Unit in the
Fisheries Division would further their regulatory and
protective responsibilities and would encourage the fishing
community to comply with the law:

Reseeding programmes have been conducted by the Fisheries
Division for a number of depleted species. The Fisheries
Division should be given the power to declare restricted
areas or protected areas that are suitable for reseeding
programmes and for those areas where there has been over
exploitation of species and their habitats;

The solution to the inshore sedentary .resource problem is to
reduce fishing effort, and to introduce management measures
such as rotating harvesting areas and the setting aside of
breeding reserves together with better marketing to maximise
the value of the existing resource.

As tourism plays an increasing role in Fiji's economy, some
raesearch is necessary to investigate the effects of game

fishing on fisheries resources and the possible introduction
of a system of controls;

It 1is recommended that fishing licences be issued, where
appropriate, in the three main languages; and

Appropriate resources be made available to the Fisheries
Department for research purposes. ‘

Water Quality

1.

Deficiencies in +the present -Water Supply Act has been.
recognised. Comments have also . been made that the scope of
the Water Supply Act needs to be expanded to incorporate
those aspects of water protection that are currently
inadequately protected or not protected at all. Other
comments relate to the following issues:

that there is a necessity to categorise water resources
for management purposes for example, that distinctions
must be made between ground water and surface water;

- that it is crucial to define protection zones for
public water supply boreholes with the view to

protecting +them from industrial and agricultural
activities;
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- that licences - should be issued for the abstraction of
. any ground water except for domestic use;

- that a Water Authority be established to manage all
water resources in Fiji and that a Fiji Drinking Water
Quality Standards be also established.

It is alsc suggested that the Reports by Professar Sanford
Clark and by Mr. R.C. Dixie and the Report by D.W. Paach be

reviewed with the view to implementing +the recommendations
made.

Waste Management and Pollution

1.

This brief review provokes fresh thought on the whole issue
0of pollution and waste management and the goals and
strategies that should be adopted. The generation of waste
material and the air and water pollution which commonly
results from waste disposal focuses attention on the waste
itself and the affected environment. Most wastes in Fiji are
disposed of by landfill except for some medical wastes which
are disposed of by incineration.

The categories of waste are undefined and it is essential
that certain categories, such as hazardous, commercial,
industrial, chemical and medical wastes be specifically

defined and stringent controls imposed. Technological
controls on land disposal facilities, incinerators or
starage containers - also nead ‘specific permitting

requirements. Any new law introduced should in addition to
providing for separate categories of wastes, the law must
also provide for EIA requirements for waste disposal.

In a more practical and immediate sense, the present munici-
pal land fill disposal system on 1ill selected sites 1is
seriously affected by the difficulties in finding
dlternative  sites, particularly in Suva where a pProposed
site on native land has not received all the necessary
approvals from the landowning group. One of the difficulties
is the uncertainties surrounding waste disposal as the

problems associated with the Lami and the Rewa river dump
site is obvious.

Waste management Plans as well as inspection and monitoring
should be the - central features in any new law and close

attention to +trade, agricultural and waste from tourist
establishments should receive close attention.

Public nuisance law is an important tool that can be appliad
to a range of environmental problems and it is important

that this area of 1law be closely examined and vigorously
applied.
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The maximum levels of fines in +the Ports Regulations 1990
are incredibly low in the light of the damage that could
result in the marine envirconment from oil spills and any
other type of marine pollution. It is suggezsted that the
maximum levels of fines be reviewed.

That the provisions of the Traffic Regulations against

polluting motor vehicles needs to be regulariy and
consistently applied.

Protected Areas

Protected areas are established to provide lasting conservation
of species and ecosystems and there are a number of ways in which
protected areas can be established or created. The status of land
to be designated as a protected area is critical because of the
variation of land uses and ownership rights.

(a)

(b)

(c)

(d)

Under the State Acquisition of Lands Act 1940, an acquiring
authority (i.e. a government Minister or any person
empowered to compulsorily acquire property)} may compulsorily
acquire any land required for any public purpose(s.3).
Public purpose as defined by the Act includes ~the
utilisation of any property in such a manner as to prcocmote
the public benefit'(s.2) which appears broad enough for
application to protected areas. '

The creation of protected areas through the leasehold system
such as the Waisale Dakua Reserve requires some attention as
the lease could have potential for flexibility than
protected areas established by statute. Reserves established
by 1lease could alse allow for the active participation of
the landowners. In creating protected areas -through this
system it dis important that the traditional landowners

perceive the benefits in order +to, actively support the
programme.

The establishment of a protected area by agreement is also
possible as demonstrated by the Yadua Taba Iguana sanctuary.
The agreement between the National Trust and the chief of
the landholding matagali serves a wider purpose {than

protecting the iguanas as the whole island of Yadua Taba is
protected.

The Garrick Memorial Reserve is an important example of the
creation of a protected area on freehold land. The girting
of the Reserve by the Garrick family for conservation
purposes has no legal constraints for management purposes

compared to native land protected through a leasehold system

where the customary authority and communal organisation must
be taken into account.. :
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(e) As Fiji 1is a Contracting Party to the APIA and SPREP
Conventions, domestic legislation must be consistent with
the obligations incorporated in the Conventions. Where there
ig an absence 0f such legislation, new laws need to be
formulated to give effect to the Conventions.

{f) A comprehensive National Parks and Reserves legislation to
cover both terrestrial and marine areas need urgent

consideration.
Wildlife
1. The wildlife legislation drafted in 1979 and 1984 be

reviewed and updated with a view to bringing a framework
legislation into effect. The current deficiencies are such. -
both in relation to unspecified rare species (e.g. Fiji's
crested iguana) and in relation to the smuggling trade as to
make it vital that urgent action be taken.

2. Urgent consideration be given for Fiji to become a

Contracting Party to the Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES).

National Heritage

" There is clearly a need for comprehensive legislation to be

established for long term legal protection of:

- national parks and reserves. A National Parks and Reserve
Bill was drafted in 1980 following the 1980 report on A
National Parks and Reserve System for Fiji' by Dunlap and
Singh. It is suggested that the report be reviewed and the
Bill be wupdated, if necessary. Some consideration is

necessary to bring the Bill into effect. This is an urgent
neead;

- comprehensive wildlife legislation is urgently needed to
cover wildlife management, habitat and sanctuaries to
respond to the protection of Fiji's wildlife such as the
crested iguanas. In 1984, a Fauna (Protection and Control)
Bill was drafted by Mr. David Clarkson, Senior Veterinary
Investigation Officer, Ministry of Primary Industries. The
Bill was submitted to the Qffice of the Solicitor-General in
May 1984 but the Bill was returned +to the Ministry of
Primary Industries in July 1984 for further action. A
similar Bill was drafted in 1979. It is suggested that the
draft Bills be reviewed and updated urgently with the view
to bringing such legislation into effect:
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that comprehensive legislation be . enacted for the protection
of places of cultural significance; and

that urgent consideration be given to the establishment of
& National Heritage Register.

that consideration be given for Fiji to become a party to:

1. the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES): and

2. the Convention on the Conservation of Migratory
Species.



particular Review is that in the- light of the

- yearly Development Plans.

REVIEW
OF

ENVIRONMENTAL LAW IN FIJIL

1. Introduction

The purpose of this Review is to collate information' and tao
summarise the present situation of "environmental 1law" in Fiji.
The Inception Report of the National Environment Management
Project submitted to the Government of Fiji :in September 1990
outlines the IUCN Consultant's proposal in detail of which this
Review 1is a part. In addition, the Naticnal Environment Strategy

Report outlining strategies to be pursued will be submitted at
the end of the IUCN Project in 1992.

The State of the Environment Raport 1991 describes Fiji's current
problems of environmental concern and provides:the background to
this Review. This Review contains some recommendations for
environmental concerns to be reflected in' Fiji's current
legislative framework and national organisational structures and
attempts to incorporate the Government's environmental policies
as outlined in Development Plans (DP) 7,8 and 9; but given the

vast areas of law covered, it is impossible to be comprehensive
in making the recommendations. :

There has been no shortage in Fiji of environment sector studies
carried out by warious organisations which make a useful
centribution to the overall understanding of environmental issues
for this Review. One of the justifications for undertaking this

substantial

study of the
considered necessary to advance our

range of laws and the gaps that exist in

awareness of environmental issues, an overall
regulatory framework is
understanding of the
Fiji's legal system.

Environmental legislation impacts on most areas of human
activities in economic and social development and provides a
framework within which national and local development must
operata. However, different areas of "national and local
development respond in different ways to- economic and social
change and areas covered by legal provisions for envircnmental
considerations vary widely. Apart from legal environmental
protective measures in statute books, national policies on
environmental directions have been expressed through the five



DP 7 (1976-1980) states that:

"the administration of existing environmental
legislation is unco-ordinated. During the Plan period a
thorough review of this legislation, its strengths,
weaknesses and omissions, will be undertaken" (p.60).

DP 8 { 1981-1985) makes further mention of the environment
singles out Government's objective to enact a National Parks
Reserve Act during the Plan period. DP 8 adds that:

"National Parks and Reserves need to be established in
a manner which avoids conflict with agricultural
schemes, forestry projects and other development
schemes. Government will protect unique species of
mangroves, especially those in danger of extinction,
through the creation of coastal marine reserves and the
incorporation of mangrove areas into coastal parks
where necessary. Priority will be given to parks and
reserves near existing urban areas where hoth pressure
of development and recreation demand is heaviest.

Criteria for the selection of priority projects to be
identified early in DP 8 will include the distance from
large concentraticns of population, +the <threat of
destruction or despoliation of the environment, extent
of present usage and the pressure of development from
other sources. A list of priorities will be prepared
embodying the following strategies: :

(a) to establish most of the maximum possible number

e —————————

and
and

of

protected areas at minimum cost by leasing Crown (State)
lands, and negotiating for rights with native landowners who
are willing to consider compensation in the form of economic
benefits (employment, income etc) rather than outright cash

payments; and

{(b) to concentrate the major programme on Viti Levu initially
+ where the future implication of socio-economic development
indicate the greatest pressure on Fiji's natural environment

and where the need for outdoor recreation is greatest"

(p.289-290}.

DP 9 (1986-90) states that:

"legislation in Fiji concerning conservation of the
environment and - the protection of heritage are
inadequate and obsolete. Some important areas, like the
environment assessment of development projects,

contral of pellution, storage and use of toxic

2



chemicals etc. are currently not covered under any
legislation. During DP 9, laws which have hitherteo not
been co-ordinated will be brought together and new laws

enacted to cover all aspects of environmental
management" (157).

Environmental law, singled out as a distinct area of law has had
little emphasis in Fiji until 1982. Approval was given by
Government then for the establishment of the Environment
Management Unit in the Ministry of Housing and Urban Development
when issues concerning the environment took on an entirely new

dimension. The Environment Management Unit was formally
established in 1%89.

There is no definition in Fiji's existing legislation as to what
‘environmental law' is or should be and interpretation varies
with the interest of the person using the term. Environmental law
covers many eavironments'. Thus this Review broadly covers those
aspects of existing legislation that is considered to affect the
population, human activities and the environment. Those areas of

law brought into the scope of the Review that have been regarded
as part of "environmental law! include:

(a) Legislation that deals with natural resources (such as
forestry, mining, fisheries and water) which provide for
both resocurce exploitation for development purposes and
protective measures for conservation purposes.

(b} Land -use planning laws which have been dealt with in some
detail because of the decisions of planning authorities to
permit development and land use. The environmental impact of
human activities in the course of some development and land

use could result in the loss of particular natural resources
and fragile ecosystems.

(c} The laws regulating the various facets of development (e.g.
agricultural, industrial, commercial and tourism) that could
have adverse consequences on natural resources and the
environment resulting in land, inland waters and marine
pollution, The effect on tha environment of pollution and
waste  disposal from domestic, industrial and commercial
activities have been considered in this Review. Some
attention to the law of nuisance under the Public Health Act
and its capability to abate nuisances and clean up

contaminated sites ‘-has been considered as part of
‘environmental law'. : '

{d) Those 1laws that address environment protection and
Preservation goals such as those specifically focused on the
preservation of Fiji's national heritage have been brought
within the scope of this Review. The Review covers both the
natural environment such  as nature reserves and other
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protected areas and the cultural environment such as
archaeclogical and historic sites, historic buildings and
the protection of Fiji's wildlife.

(e) The sections on land tenure and fisheries provides briefi
historical backgrounds for twe reasons. Eighty-three

percent of the land is native land owned by indigenous
Fijians and a historical background provides some focus to
our understanding of the complex nature of the Fijian land
and marine tenure systems.

(f} Regional and International Conventions. Fiji is a party to
a number of environment related regional and international
conventions such as the Convention for the Protection of the
Natural Resources and Environment of +the South Pacific
Region (the SPREF Convention) and its related Protocols.
Where appropriate, references have been made to Conventions
to indicate Fiji's obligations and commitments to
environmental protection at the regional and the
international levels.

Although this Review recognises the laws covering all those
aspects described above that could appropriately be deemed to be
part of "environmental Iaw", one of +the fundamental problems
encountered is that the laws . or legal provisicons that have
environmental significance are scattered and intertwined in a

large number of statutes and are administered by different
Ministries and bodies.

Environmental issues have been given little consideration _in
economic planning and other areas of development in the past, but
this pattern is slowly changing as the need to balance develop-
ment, conservation and the maintenance of environmental quality
has become a necessity. Thus, environmental matters in economic
development planning continue to merit serious consideration and
should be integrated into the development planning process. The
major obstacles that prevent such integration could be the lack
of knowledge of environmental issues, the lack of effective
‘environmental legislation', the lack of resources (e.g finan-
cial, trained, skilled and knowledgeable personnel, facilities
such as testing laboratories) and the inadequacy of enforcement

of environmental provisions found in the range of existing
statutes.

The Review has cited a number of draft laws prepared over the
last decade or more. These initiatives designed to protect
various aspects of the environment have had enormous investments
in both time and financial resocurces. Serious consideration needs
to be given to reviewing all ‘environment' related laws e.g. the
National Parks and Reserve Bill, for +the purpose of bringing
these cutstanding pieces of legislation into effect.
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Marking the beginning of the 1990s are two important pieces of
legislation - the Ports Regulations 1990 made under section 63
of the Ports Authority of Fiji Act; and the Litter Dacree 1991,
giving the protection of the environment a new prominence. The
coming into effect of the Litter Decree has been postponed to
March 1992, to allow time for public awareness programmes to be
instituted before enforcement of the legislation. Although these
are major steps, the most important step is to improve on the
existing legal system and to ensure that the legal provisions of
environmental significance are adegquately enforced. Enforcement

or lack of it remains a central problem.

Public awareness and information programmes are vital and an

important strategy in involving public participation in the
protection of Fiji's environment.

This Review is by no means exhaustive and further details could
be obtained from the statutes gquoted and the references cited.



2. LAND TENURE SYSTEM

The use of land resources and the patterns of land use are
particularly significant in small island states as land use |is
essentially determined by the limitations of the natural
environment and the nature of ownership. In Fiji, where
agriculture is the main economic activity, the demand for land
has been substantial in recent years with increases in
population, coupled with cash requirements by rural people, which
has significant implications for land use management and the
future development of land resources.

The total land area in Fiji of 18,284 square kilometers is
portioned into four main forms of land tenure of which 83.29%
is held as native land by Fijian land holding units; 8.06% is
held under freehold tenure; 8.41% held by the state as State
land; and 0.24% as Rotuman land. T.E Foster writing in 1958

- perceptively stated that "given the time and skill, three books
could be written on the subject of land tenure in Fiji and even

then I would consider the subject had only been

introduced"
(Foster:1958).

The land tenure system in Fiji . is complex: for two main reasons.
Firstly, land tenure operates in a dual system of law (legal and
customary)} which inevitably leads to some confusion particularly
for land holding units, the matagalis. This confusion over rights
is not uncommon and some times illustrated in the enforcement of
rights by matagalis over 1land and natural resources by the
erection of road blocks (sometimes violating the legal rights of
others} across land they “own'. Secondly, the administration of
all Fijian land is vested in the Native Land Trust Board (NLTB),
a corporate body established under the HNative Land Trust Act
1940. The NLTB acts as trustee and the Act restricts landowners
from exercising their rights (not customary rights), particularly

in the leasing of their own land, without the consent of the
NLTB. : '

Of the four main land tenure systems, only the important
provisions of the Native Land tenure system, because of its
complexity, will be discussed in detail.

(a) NATIVE LAND

The present ‘system of native land tenure was framed in the Deed
of Cession 1874 as prior to Cession, the principles of customary
land tenure could not be applied universally. There was
considerable wvariation in tenure and territorial boundaries

were constantly changing. But at the time, three main types of
land use rights appear to be practiced:



(1) Yavu - the exclusive rtights of an occupant to a house
site;

{(ii) Oele - the right to cultivate land which belonged to
the extended family and was subject to rendering
services to the tribe and paving sevu (first fruits) to
the chief; .

{iii) Veikau - vrights to forest land belonging to the
community and were distributed by its chief. Individual
rights could be acquired by cultivation after
requesting permission and giving sevu."(Eaton 1985:59)

Land under customary tenure is held communally and not
individually, though individual rights to land can be created by
gifting, occupation or cultivation. 'The categories of communal
land holding unit were recognised since pre- cession as the
yavusa, the matagali and the tokatoka. "Members of the yavusa are
by official definition agnatically related and recognise a common
authority or tutelar head chief" (1). The yvavusa is the sub-unit
of the vanua ({land) which is described by Ravuvu as '"groups of
beople who could trace their dependents agnatically to a common
ancestor or ancestral god" (2). The mataqali, the land holding
unit "normally consists of members of patrilineally related
kinsmen whose founder was a descendant of the founder of the
yavusa, but it may also include other persons who have no such
iinks and have been incorporated either socially or legally into
the matagali...members of (the) matagali have proprietary rights
to the area of land, of which the title is held by the matagali
as a whaole" (3). The tokatoka, according to Ravuvu is not a term
universally used in Fiji though where the term is recognised, the
tokatoka is used to identify a sub-unit of the matagali.

VANUA

YAVUSA  YAVUSA

] 1
MATAQALI MATAQALI
"TOKATOKA'

Nayacakalou (1978:19) asserts that to claim that the land holding
unit is the matagali is only partly true as there are instances
where the Native Lands Commission has recorded numerous pieces of
land throughout Fiji as owned by itokatoka. The itokatoka rights
are recognised and these rights cannot be overridden by the
matagali. No itokatoka has the right +to lease 1land it holds
without the consent of all members of the matagali. '

Members of the patrilineal kin group who owned the land had the
right to use and”cultivate it and any dispute arising over land
use and rights in the pre-colonial pericd were settled and
detarmined by the senior members of the group. These traditional -
patterns of allocating land and the resolution of disputes were
altered considerably by the Deed of Cession in 1874. '
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Land Tenure — Deed of Cession

Under <clause 2 of the Deed of Cession the prerogative to
prescribe and determine the form or ceonstitution of government
and the laws and regulations to be administered was conferred on
Her Majesty. Land rights incorporated in the Deed under clause 4
recognised 3 categories of land:

- land ' beleonging to Europeans and foreigners - recognising
private rights to land;
- native land - land in actual use and occupation of some

chief or tribe;

- Crown land - land which is not required for future support
of chief or tribe is vested in Her Majesty, her heirs and
successors (Fa:1989).

The 1880 Native Lands Ordinance No.  XXI attempts to regularise
the administration of land by providing for:

(i) the legal tenure of native land derived from ancestors
- was to be in accordance with tradition and usage (s.1);

(ii) ali’such'land wasg to be inalienable by native owners
except to the Crown, and then only for certain public

purposes or with the consent of the Crown under certain
restrictions (s.III};

(idii) the land to be cultivated, allotted and dealt with by
the native owners in accordance with their custom and

subject to any Regulations made by the Native
Regulation Board (s. IV):

{(iv) a Commission to be set up with the task of ascertaining
the land of native owners in each province and the
lands of the different communities defined and
boundaries set (s.V,VI); :

{(v) in the event of a matagali becoming extinct the Crown
would inherit the land as ultimums haeres (lcord) or

allotted te +the Qali or to other divisions of the
people (s XIII}.

Clause 5 of the Deed vests the Crown with power to take any land
for public purposes whenever considered necessary upon payment
of compensation; and in section XVI of the 1888 Native Lands
Ordinance provision is made for the Governor to purchase native
lands "for purposes of public utility”.



Native Land - Ownership Rights

The ownership of native 1land is vested in native owners defined
under section 2 of the Native Lands Act 1905 as "the matagali or
other division or subdivision of the natives having customary
right to occupy and use any native lands". Ascertaining the
identity of the native cwners of land, the Native Lands Act "sets
out a complete code showing how the identity of native owners is

.to be ascertained.” (Charlie Ravovc Thomas and Others v Native
Land Trust Board (Sup. Crt.1962, Civil Jur. - 8 Fiji L.R. 223-

228). Section 4 of the Act provides for the establishment of the
Native Lands Commissiocon "charged with the duty of ascertaining
what lands in each province of Fiji are the rightful and
hereditary property of native owners, whether of matagali or in
whatever manner or way or by whatever divisions or subdivision of
the people the same may be held." .

The duty of the Commission to make enquiries into titles to all
land claimed by a matagali, the names of the members and the

boundaries of such land is set out under section 6 of the Native
Lands Act.

The right to use or the ownership of native land (defined in s. 2
of the Native Lands Act as land which is neither State land nor
the subject of a State grant) essentially depends on the status
of the individual within the matagali by birth, marriage or
dependency. The Native Lands BAct essentially deals with the
rights of natives to native lands. Customary tenure is described
in section 3 of the Native Lands Act as follows:

"Native lands shall be held by native Fijians according
to mnative custom and tradition. Subject to the
provisions hereinafter contained such lands may be
cultivated , allotted and dealt with by native Fijians
as amongst themselves according to their native customs
and subject to any requlations made by the Fijian
Affairs Board, and in the event of any dispute arising
for legal decision in which the questicon of the tenure
of land amongst native Fijians is relevant all courts
of law shall decide such disputes according to such
regulations or native custom and usage which shall be
ascertained as a matter of fact by the examination of
witnesses capable of throwing light thereupon."

Native Lands Commission
Under the Native Lands Act it is the responsibility of the
Native Lands Commission to ascertain "what lands in each of the
province of Fiji are the rightful and hereditary property of the
native owners, whether of matagali or in whatever manner or way
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or by whatever divisions or subdivision of the people the same
may be held".{(s.4) The procedure involving the ascertainment of
rights is a lengthy course of inguiries by the Commission (s.

6(1)); notices served on all parties concerned: and at the
direction of the Roka Tui of a Province in which the 1land is
claimed, boundaries were marked and defined by +the persons

claiming ownership (s.6(3)). For the purposes of the inquiry, the
Commigsgsion has the same power as a magistrate to summon and
examine witnesses (5.6(8)). The decision of the Commission is
recorded in the Register of Native Lands (s.8) which 1is then
transmitted to the Registrar of Titles {({s.10(1)).

The Commission alsc has the power to settle land disputes of
Fijians over native land (s.16) and disputes arising over the
headship of "any division or subdivision of the people having the
customary right to occupy and use any native land" (s.17).

Land can also be allotted to dependents by the Commission with

the consent of Fijian owners ({s. 18{(1)). The Native Lands Act
defines dependents in section 2 to mean: ' ‘

"native Fijians who at the time of the erection of the
Fiji Islands into a British Colony had become separated
from the tribes to which they respectively belonged by
descent and had by native custom lost their rights in
the +tribal lands and were living in a state of

dependence with other tribes, and includes ‘their
legitimate issue."

But where a dependant is found to be an owner of land by

operation of any Fijian custom, no allotment of land will. be made
(s.18(3)).

Any decision of the Commission is subject +to an appeal. An
Appeals Tribunal is provided for under section 7 of the Native
Lands Act to "hear and determine appeals from decisions of the
Commission under section 6 and from a Commissioner under section

16 and any such determination by the Appeals Tribunal shall be
final".

The work of the Native Lands Commission was at first dependant on

the Bose-Vaka-Yasana (Provicial Councils) in the determination of
claims: -

“the Bose-Vaka-Yasana of each Province shall in the
first place take measures +to have the lands of the
different communities of such Province defined and

 boundaries set forth in writing..."(s.VI. Native Lands
Ordinance XXI, 1880);
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but this procedure was altered by section 8 of the Native Lands
Ordinance No. XXI of 1892 which gave the Native Lands Commission
direct authority in ascertaining land claims. The 1990 Constitu-
tion of the Sovereign Demcocratic Republic of Fiji has further
entrenched the power of the Native Lands Commission in +that
decisions of the Commission on:

{a) "matters relating to and concerning Fijian customs,
traditions and usages or the existence, extent, or
application of customary laws; and

{b) disputes as to the headship of any division or sub-division
of the Fijian people having the customary right to occcupy
and use any native land, shall be final and conclusive and
shall not be challenged in a court of law" (Art.100(4}).

As native land was to be inalienable, +the Native Lands Act
introduced changes and provided for the leasing of native 1land
(g.11, =s.12) and broadened +the function of the Native Lands
Commission to the settlement of disputes (s.16, s.17). The
Commission also has the power, with the consent of Fijian owners
to allet land at its discretion to any dependents for their use
and occupation but the land was to revert to the Fijian owners
when the land was no longer used or occupied (s.18(2)). The
Commission also has the power to declare vacant lands where the
land has been uncccupied at the date of Cession and have remained
unoccupied up to the time of the sittings of the Commission and
where no title has been created by the operation of native
custom. The declaration of vacant land automatically places those
lands under the control of the State and is dealt with as State
land (s.19}. The rights of ownership to communal land can be
forfeited "on the request of other members of such communal
division" where a Fijian member ceases to reside there for a
period exceeding 2 years (s.20(1)) wunless absence is due to
employment or in the case of a married woman if she is “living
with her lawful husband and in the case of young persons living
with recognised guardians (s.20(4)). But where a person has been
divested of all interests in land, these rights can be restored

with the consent of the proprietary group and the approval of the
Minister (s.20(3)). '

The Native Lands Amendment Ordinance No. III of 1912 prohibited
the sale, grant or exchange by native owners of native land
except to the Government of the Colony {(s.3) and the leasing of

native land could only be done with the consent of the Commis-
sioner for Lands (s. 5).
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Administration of Native Land

The restrictions imposed in the 1912 Ordinance set the basis for
the administrative control of native lands. The Native Land Trust
Act 1940 provides for the establishment of a beoard of trustees
called the Native Land Trust Board (s.3) to control and
administer native lands for the benefit of the Fijian owners
(s.4(1)). Other relevant sections of the 1940 Act provide that
native 1land shall not be alienated by Fijian owners whether by
sale, grant, transfer or exchange except to the Crown (State),
and the land shall not be charged or encumbered by native awners.,
Where any land has been transferred to native owners, the native
owner is prevented from transferring such land or any estate or
interest or charge or encumber the land in any way without the
consent of the Board (s.5(1)). All instruments purporting to
transfer, charge or encumber any native land or any estate or
interest therein to which the consent of the Board has not been
first given will be null and void (s.5(2))..

Because of the proprietary interest of the State in natural
resources, native land is subject to the provisions of the State
Acgquisition of Lands Act, the Forest Act, the Petroleum
(Exploration and Exploitation) Act and the Mining Act (s.7).

Although the responsibilities for the management of land
resources is divided amongst several Government Ministries, the
Native Land Trust Act section 4 vests in the Native Land Trust
Board the control of all native land, and such land is
administered by the Board for the benefit of the Fijian owners.
The vesting of control in the Board creates a trust relationship
between the Board as trustees and the native owners. Ownership of
native land and user rights have been the source of some
confusion to land owners. The position was explained by Mr.
Justice Kermode in Naimisic Dikai (Supreme Court of Fiji, Civil
Action 801/1984) as follows:

1]

++«. legally no individual Fijian can be said tc ‘“own'
native land in the sense that the word own usually conveys.
Fijians in land owning units have customary rights to occupy

and use native lands, but individually they are not “owners’
of such land.

"Native owners' in both the Native Lands Act and the Native
Land Trust Act 1is defined as:-'"native owners' means the
matagali or other division or subdivision of the natives
having the customary right to occupy and use any native
land. Members can enjoy two rights usually associated with
ownership, namely the right to occupy and use the land but

they cannot sell or charge (i.e. by way of an incumbrance}
the land.
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No member of a landowning matagali can legally object to any
other person coming into his mataqali's land without the
authority or permission of the Native Land Trust Board. He
cannot perscnally bring an action for trespass to the land
or claim damages for trespass which does not directly
infringe his personal rights..._. The control and
administration of all native land is vested in the Native
Land Trust Board. If there is any trespass to native land,
it is the Beoard which is entitled to maintain the action.

If the Fijian land tenure system is to endure, it must be
appreciated that the interest of all members of every land
owning matagali from new born infants to the old and infirm
and the interest of the unborn generation of Fijians must be
safeguarded and protected. The land must be controlled and
administered as trust land by a trustee or Board of trustees
for the benefit of the Fijians now and in the future
entitled to occupy and use the land".

Mr. Justice EKermode noted that native land must be controlied and
administered as trust land by the Native Lands Trust Board which
is of particular significance as confusion over the ownership
rights of native land continues to persist. Mr. Justice Kermode
further elaborated in the same case that the:-

"Fijian land system is one which in the modern commercial
world requires a legal entity to controcl and manage the
iand. The English legal system which we have adopted was not
designed to cope with a land system which has no physical or
corporate legal owner. Creating trustees by law and vesting
control and administraticon of all native land in trusteas,
which as a Board is a body corporate with perpetual
succession, 1is not only a practical and legal necessity but
is eminently desirable in the best interests of the Fijian
people and unborn generations of Fijians." '

The Status of the Matagali

Uncertainty as to the legal status of the matagali and the rights
of the proprietary group to native land has sometimes been a
source of conflict between the Native Land Trust Board and native

OWners. "Native owner! is defined in the Native Lands BAct to
mearn: '

"the matagali or other division or subdivision of the

natives having the customary right to occupy and use
native lands".(s5.2).

The same definition is used in section 2 of the Native Land Trust
Act.
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The legal status of the matagali was given interpretation in the
case of Timoci Bavadra v Native Land Trust Board (Supreme Court
of Fiji, Civil Action 421/1986) in which Mr. Justice Rooney
stated that: .

"A matagali cannot be equated with any institution known and
recognised by common law or statute of general application.
The composition, function and management of a matagali and
the regulations of +the rights of members in relation to
each other and to persons and things cutside it are governed
by customary law separate from and independent of the
general law administered in this court...If the plaintiff
wishes +to pursue this case further he has to establish
within +the framework of the common’ law that tokatoka or
matagali has a right to sue and be sued in the Courts. It
is, as far as the applied law is concerned an alien
institution which is neither a corporation nor an
unincorporated association.™

Mr. Justice Rooney also observed that times have changed and that
modern development has transformed the matagali intce major
landlords commanding revenues much greater than those
contemplated by the Board and it is inevitable that disputes

could arise with different interests as a result of these
developments. :

Native_ Reserves

For any land that is regquired for planting and for the purposes
of subsistence of natives, the Native Land Trust Board has power
to set aside any portion of native land, for the exclusive use of

the native owners, as a native reserve (.15 Native Land Trust
Act),

Although the land designated as native reserves cannot be leased
or disposed of, the Government has proprietary interests in oil
and mineral rescurces and therefore the reserves are subject to
the provisions of the State Acquisition of Lands Act, the Forest

Act, the Petroleum (Exploration and Exploitation Act) and the
Mining Act (s.16(1)) '

The Board has the power, with the consent of Fijian owners to
grant leases or licences only to native Fijians (s.16(2)) and
leases may also be granted with the consent of the Fijian owners
to the Land Development Authority as if it were a native Fijian
provided that the 1land is not transferred or sublet by the Land
Development Authority except to a native Fijian (s.16(3)(a}). The
Board may also de-reserve land permanently or for a specified
period "upon good cause being shown and with the consent of the
Fijian owners of the 1and" (s.17(1)}. Upon the expiration of the
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lease period, the land reverts to native reserve (s.17(3). The
President may also set aside State land if land belonging to a
matagali is found to be insufficient for the use, maintenance and
support of its members (s.18).

The State Lands Act provides for State land to be set aside as
native reserve (s.3) where it is proved that the land belonging
to any mataqgali is insufficient for their use maintenance and
support (NLT Act s.18). Where a matagali ceases to exist by the
extinction of its members, the matagali land reverts to the State
as ultimums haeres to be allotted to another matagali or retained
by the State or dealt with by the Native Land Trust Board as it
considers necessary (s.19(1)).

A report to the Native Land Trust Board by the <chairman of the
Native Lands Commission that a matagali is extinct is necessary
before the land falls to the State {s.19(2)).

It is not known how much land was held in native reserve before
_the coming into force of the Native Land Trust Act in 1940,
compared with the land held in reserve to date. Concern has been
expressed over de-reservation of land that is taking place
without accurate figures being made available. The de-~resarving
of land by the Native Land Trust Board for capital development
or other usage could cause potential problems in the future for
Fijian land owners who do not have Iland {Ravuvu:0ct.1991). There
are a number of mataqalis who have land surplus to regquirements
but there are also matagalis who have a shortage of land thus
leaving those matagali members with rights to land, landless.
Land held in reserve is subject to claims by landless Fijians. As
not all land in Fiji is first class arable land, some Fijian
owWners have little return from the land they own because of the.
poor quality of the soil. Often too, there is an assumption that
Fijian owners live on the land they own. In the majority of
‘cases, - the land of some matagali members can be located some
distance away from the village and because of ~access and
transportation difficulties, land that can be utilised is left
uncultivated for years and there is a reluctance for land owners
to permit or lease such lands to anyone outside the matagali.

Constitutional Provisions

e e S S N O

The 1970 Fiji Comstitution (which 1is now replaced by the 1990
Constitution) provided for Parliament when considering a Bill to
alter any provisions of the Native Lands Act and the Native Land
Trust Act to ensure the Bill "shall not be passed by either House
of Parliament unless it is supported at the final voting in the
House by the votes of not less than three~-quarters of all members
of the House (Art.68(1)). A Bill that alters the provisions of
these two Acts that "affects Fijian land, custom or customary
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rights should not bé passed by the Senate, unless it is supported
in the final voting ...by the votes of not less than six of the
members of the Senate..."(Art.68(2)).

The 1990 Constitution has further entrenched indigencus rights
to land with a more stringent reguirement. The alteration of
'rights affecting Fijian 1land, custom or customary rights and any
alteration to the Native Lands Act and the MNMative Land Trust Act
requires the support in the final voting in the House by a
majority of votes of all members of each House including the vote
cf mnot 1less than 18 of the 24 nominees of the Bose Levu
Vakaturaga in the Senate (Art. 78(1)). :

(b) STATE LAND

State Land is administered by the Department of Lands and Survey
and totals about 153,884 ha (1986) which is roughly about 8.41%
of the land area in Fiji. Since Fiji's change to & Republic
status after the 1987 coups, a Decree to amend © the

Interpretation Act was issued on the 13th. December 1989 which
makes the following provision: ‘

"where in any written law, instrument, document or
legal proceeding in force made or proceeding on 7
October, 1987, the word "Crown" is used or appears, it
shall be replaced by the word "State", :

State Land is defined by the State Lands Act 1946 as "all public
lands in Fiji including foreshore and the soil under the waters
of Fiji, which are for the time being subject to the control of
the State by virtue of any treaty, cession or agreement, and all
lands which have been or maybe hereafter acquired, by or on
behalf of the State for any public purpose™ .

There are three main classes of State land:

(a) State Freehold (State land with Title)- is freehold land
purchased by the State such as land belonging to the

Colonial Sugar Refining Company. After Cession there were
31,096.8 ha in this category.

A sub-category of State Freehold is State Land without
Title which refers to freehold land bought by the State
where the previous title is cancelled under section 46 of
the Land Transfer Act 1871, as amended. After Cession there
were 38,153.5 ha in this category but in 1986 the total

acreage for State Freehold with Title and State Freehold
without Title was 67,068 ha.
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(b} State Schedule ’'A'(the "A' denotes after Cession) is land
which has reverted to Government as ultimums haeres on
extinction of the Fijian owning matagali but does not
include 1land of matagalis reported extinet but not vet
transferred ta government. After Cegsion, there were
60,500.5 ha in this category and in 1986 60,501 ha remained
in this category; and '

(c) State Schedule "B’ (the "B' denotes before Cession} refers
to land which was decreed by the Native Lands Commission to
be unoccupied at the date of Cession of the Fiji Islands to
the British Crown, and to have remained unoccupied up to the
time of the sittings of the Commission, and to which no
title has been created by the operation of any native custom
which was in force before Cession. After Cession, there weare
30,480.9 ha in this category and in 1986 26,315 ha remained
in this category (see Tables 1,2,3).

The figures cited above do not reflect an accurate picture as it
does not include State land recommended to be set aside as native
reserve for Fijian land claiming units, the occasional transfer
of freehold land to government by way of dedication, land.
acquired by government by enactment of law, and land ownership
rights acquired by government under sale and purchase agresments
since coming into force of the Fiji (Constitution) Order 1966.

In the October 1991 meeting of the Great Council of Chiefs, the
propasal from the Native Lands Trust Board was endorsed for
State Schedule "A' and "B' lands that are presently administered
by the Lands Department to be . handed over to the Native Land
Trust Board to be administered as native land. According to the
Minister of Fijian Affairs there has been nc doubt at any stage
that the land in both categories is native land previously owned
by mataqgalis, "the handover to the NLTB means that the Board will

make this land available to Fijians and non-Fijians alike...Crown
(State) leases currently held on land handed over to the NLTB
would become native leases" (Fiji Times 3/10/91). As this has
been a recent development, no machinery or legislation has been
put in place as yet to give effect to this proposal.

Compulsory Acquisitipn of Land

Where any native land has been acquired by the State for public
purposes, under the provisions of the State Acquisition of Lands
Act 1940 or any other written law, the Minister responsible after

consultation with Cabinet must declare such land to be State land
(s.8). | |
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Whenever any land is required for public purposes section 5 of
the State Acquisition of Lands Act requires prior written notice
- to be served on every person nct less than thirty days on every
person who has ‘an interest or right over the land, and damages
paid to those affected. (s.7(1)) or adequate compensation paid
on a court order (s.7(2)). An order will not be granted by the
Court unless it iz satisfied that the acquisition is necessary or
expedient in the interests of defence, public safety, public
order, public morality, public health, town and country planning
or that the utilisation of any property is to promote the public
benefit (s.6(3)). In determining the amount of compensation, the
court will consider the -market value of the land, damage caused
by - the taking of Crops or trees, damage arising out of the
severance of land (s.12(a)). Additionally,-compensation will be
raid for loss of rents and profits (s.13).

(c¢) Freehold Land

Prior to Cession, most of the land that is known as freehold
today was sold, traded Oor given for personal service to Europeans
who sought land primarily for plantation purposes. By the time of
Cession "a pattern of occupation in all accessible areas and over
mach of the best land, mainly in large plantations...but there
were a few sales for commerciail undertakings even at the time of
Cession"® (Foster:1958). Although the sale of land was completely
alien to the Fijian system of land helding, it was bhelieved then
the land would revert to Fijian ownership once the occupier
leaves. Because of +the Fijian 1land tenure system, it was
difficult to understand the concept of outright alienation.

Freehold 1land also includes a small number of native grants made
between 1905 and 1909 when alienation of native land was
permitted. Much of the waluable freehold land in Fiji 1is
agricultural land, 1land used for tourist resort development and
over the years, some residential land and freehold land have come
to acquire a high market value. '

Freehold langd comprises. 147,448 ha representing 8.06% of the land
area in Fiji (1986). '

The Leasehold System _

Leases of Native Land
2=d585 oY Native Land

The Native Land Trust Board is empowared +to grant leases or
licences of portions of native land which are not included in a

native reserve (s.8(1)NLT Act) but the Board must be satisfied
that the land proposed "is not being beneficially occupied by
Fijian owners, and is not likely during the currency of such
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lease or licence to be required by +the Fijian owners for their
use, maintenance or support" (s.9).

All leases of native land is subject to conditions and covenants
which also includes environment related provisions. The Native
Land Trust (Leases and Licences) Regulations Saved (Fiji Laws
Rev.1985) provide for the feollowing classes of leases:-

- Agricultural leases

- Residential leases

- Commercial leases

- Grazing leases

- - Gardening leases

- Dairying leases

- Tramway leases

~ Quarry leases

- Special Purposes leases (e.g. Tourism lease,
Forest Amenity Reserves)

All classes of leases have standard provisions and conditions for
the particular activity and are set out in the regulations.
Detailed provisions of the various leases are dealt with under
their respective chapters. In addition, the Native Lands Trust
Board can impose additional conditions as it sees fit and usually
these additional conditions now routinely contain environment
related conditions such as the requirement of an EIA. A typical
NLTB logging licence cited contained a number of environmental
conditions, examples of which are produced below:

" The Conservator may:"

- "Prohibit logging in those areas which he may from time to
time define where iIin his reasonable opinion due to the
steepness of gradients, topography or soil conditions it is
considered that excessive s0il erosion is likely to be
caused;

- Prohibit 1logging in those areas which he may from time to

: time define where in his reasonable opinion serious damage
to water, soil, flora or fauna would be caused or damaged to
the envircnment or ecological systems in general is likely
to be caused”. :

and the lease for a Forest Amenity Reserve:

- "The lessee shall keep the said land clean and tidy and free
of all litter and shall keep the service areas free from
weeds, unsightly growth, vermin and pests;

- The lessee shall prepare within two years of the date...a
comprehensive survey of wvegetation, wildlife and other
natural resources on the said land and shall have prepared a
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management programme to ensure the preservation of rare and
endangered species", :

Consultation between the Native Lands Trust Board and the
Environmental Management Unit (EMU) of the Ministry of Housing
and Urban Development has been increasing since the formal
establishment of the EMU in 1989 and environment related
conditions suggested by the EMU are now being routinely included
in leases and licences issued by the Native Lands Trust Board
with respect to activities on native land.

The Minister for Fijian Affairs also has power to make
regulations under section 33 of the Native Lands Trust Act which
addresses environment protective measures such as:—

- the reconditioning of any native land and -..brohibiting and
regulating the occupation of any area therein (bj); and
regulating generally the conservation of any area of native
land (c).

Conclusions and Recommendations

(1) There has been some comment and criticism in putting too
much emphasis on legal requirements and environmental
conditions in leases and licences without looking at the
impact of these reguirements on the capability of the lessee
or licencee to comply with them. It is equally important
that the resources available to enforce conditions and the

quality of the leasing and licensing programmes are
adequate.

(2) With increases in population, the demand for land is
inevitable. In some cases, the growth of the members of the
matagali far exceeds the availability of mataqgali land and
any restrictive use of land and resources due to

environmental conditions has been viewed with some unease in
some guarters. '

(3) In considering the adequacy of legal environment related
conditions prescribed for in leases and licences in the
Native Land (Leases and Licences)} Regulations Saved and the
actual conditions imposed in leases and licences, the

conditions are adequate if all the requirements can be
monitored satisfactorily.

(4) The standardisation of environment related conditions in

leases and licences for the various types of land use is
suggested.
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(5)

{(6)

Some distinction needs to be made between Fijians living in
a subsistence economy and those earning a living by
commercial cash cropping. As a general rule (although there
are exceptions) Fijians living in a subsistence economy are
by " tradition, environmentally conscious, and will harvest
the land, the forests, the sea and tend the plantations
using traditional methods of conservation and environmental
control. It appears, however, that once Fijian land owners
convert from subsistence farming +to cash cropping, then
commercial requirements tend to supercede traditional
environmental considerations and conservation practices.
Thus planation land left +o lie fallow for a period of
seven to ten years are now shortened to one or two seasons
at the most and clearing land by burning and indiscriminate
cutting is now more common.

Effective enforcement of the lease and licence conditions is
2 key component in the leasing and licensing systems. Paper
conditions imposed may be satisfactory to meet environmental
reguirements, but the adequacy of enforcement (a criticism
often made) is a critical issue in most programmes. It is
therefeore suggested that a re-evaluation of the lease and
licence conditions one year after the initial approval might
be a wvaluable technique to use to ensure compliance. Recent
attention to - environmental issues by Government and

interested groups makes clear that these legal duties should
not be ignored. : ‘
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© Table 2.2

STATE LAFD STATISTICS

Total Acreage of Crown Lands after fession:
Type of Crown Land Total Acreage Acreage reverted
------------------ after Cession to Fifians to date
(a) Crown Freehold
(i) Crown Land with Pitle 11,096.8 ha 670 ha
{11} Crown Land without Title . 38,153.5 ha --
{b) Crown Schedule A 80,800.5 ha 165.2 ha
{¢] Crown Schedule B 10,480.9 ha 6166.3 ha
Total: 150,231.7 ha T004  ha
Total Number of Crown Lands Recommended for Reserve but certain
Statutory procedures stii] yet to be completed to revert lands
to the Fijians;
(a) Crown Schedule A - 13,254,4 ha
{d} Crown Schedule B - 1,339.2 ha
(c) Crown land with Title - §97.2 ha
Total: 16,380.8 ha
fative Reserve Clains over Crown Scheduie A and B Lands:
{inclusive of those giresdy reverted to Fijians]
(a) - Crown Schedule A - 286 claims
(b} Crown Schedule B = 19 claims
{c} Crown Land with Titie - b clains
Tatal: - 530 clains
Areas of Crown Schedule A and B occupied by Govermaent: 10,210 ha
Total Number of Crown Leases in Fljir 14,688
Rent on Crown Schedule & and B paid ta the Fijian Affairs
Board Amnually: (Reount shown ig for 1938}
Type of Crown Langd Total Rent Collected bapunt Paid to FaB
{a} Crown Schedule & $146,581 87 $131,923.469
{b} Crown Schedule B . $ 29,004.37 $ 25,204,40

Legal provision for reservation of State Lahds for Fijians;

(3} Kative Land Trust Act - Section 1B (Sae Appenﬁix 1)
{b} Cabinet Decision C?2(75} Item 19 of 9tk July, 1975 (See Appendix B)
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3. PHYSICAL PLANNING AND ASSESSMENT

Town Planning Act

Town Planning (Interim Development) Regulation
General Provisions

Subdivision of Land PHYSICAL PLANNING State Lands act
Act AND ASSESSMENT

Public Health Act

Local Government Act

Land use planning is one of the most challenging issuesg faced by
governments of small island states,

charged asg they are with
managing land on the basis of multiple i
demand for environmental factors and s
be taken into consideration. The Department
Planning in the Ministry of Housing a
responsibility for pPlanning land wuse and development and

balancing these developments against the disappearance of some of
Fiji's natural Tesources and fragile ecosystens.

of Town and Country
nd Urban Development hear

The principal statute governing physical planning is the Town
Planning Act 1946, as amended. The Act provides for the
development of lang, buildings and other operations and for any
material change in the use aof land and buildings but subject to
exceptions in both cases. The Subdivision of Land Act 1937
provides for the sub-division of land for wvarious pPurposes such
as agriculture, residential and various other uses such as the

formation of gtreets and drainage systems which involves change
to the physical character of the land. :

CURRENT LEGISLATIVE FRAMEWORK

A, Town and Country Planning

The Town Planning Act - provides for the Director of Town and
Country Planning and local authorities to have extensive

responsibilities for Planning. Local authority is defined 1in
section 2 of the Act to mean:

(a) a town council con

stituted under the provisions of the Local
Government Act:
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(b) 1in respect of land outside the boundaries of any town, the
local authority of a rural’ sanitary district constituted
under the provisions of the Public Health Act.

Town Councils are established by a procedure set ocut in section 5
of the Local Government Act, 1972 and those areas outside the town
boundaries are established as rural sanitary districts under
saection 9 of the Public Health Act 1936. Any part of Fiji which
is not included in a town or rural sanitary district has the
Central Board of Health as the local authority {(5.10(c} Public
Health Act) - Nadi airport and the Lau group are the only two
areas in Fiji for which the Central Board of Health is
responsible (Lesu:0ct.91). '

The rural local authorities are essentially concerned with public
health, sanitary services, garbage collection and the abatement
of nuisances elaborated under Part VI of the Public Health Act;
and building control which is elaborated under Part III of the

Public Health Act and the Public Health {Building) Regulations
1959, as amended. '

The city and +town councils, rural local authorities and the
Central Board of Health are planning authorities in their

respective areas of jurisdiction for the purposes of the Town and
Country Planning Act.

Town Planning Area

The Act provides for the Minister {currently the Minister for
Housing and Urban Development) to order a Town Planning Area
(TPA) to be constituted upon the application of the Director of
Town and Country Planning or any 1local authority, with the
approval of the Director (s.6(1)). There are no legal
requirements for any environmental information t0o be submitted
with +the application. The order stipulates the limits of the TPA
which are fixed by the Director or the local authority with +he
approval of the Director (s.6(3)). The Minister al=zo has power to
order that an area may no longer be constituted as a TPA.
(s.6(1)) though this power hasg never been exercised. Once an
order for a TPA is made, publication of the order is mandatory
in the Gagzette, a newspaper, the. office of the Divisional

Commigsionar in which the TPA is established and the office of
the local authority (s.6(2)).

Need for Additional Information

As a TPA affects the physical environment and is largely
concerned with development and the utilization of resources, some
planning pPractitioners have felt +that the application +to
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constitute a TPA should contain more information about the
proposed TPA at the application stage. The information should be
designed to oprovide Planners with an ocverview of the major
developments and land uses in the area at a very early stage
which will assist in formulating Planning strategies when
applications for development are considered.. In theory, the
information available at this early stage should shorten the
length of time it takes to process development applications, some
development applications taking as long as 12 months to pProcess.

The information profile of the TPA should include demographic,
socio-economic and environmental conditions, the existing and
proposgsed land uses and the major development policies envisaged
for the TPA. The inclusion of environmental information, the
identification of special areas for conservation and protection
purposes and key policy issues on development ¢f the area as a
whole could give Planning authorities’ background information
which will be of significance with regards to government's
overall policies on economic, environmental planning and
development in the country as a whole. A TPA profile or study
plan will also act as an early warning system for both planners
and developers of specially sensitive and vulnerable areas or
special land features to be taken into account before any
decisions for land use and development takes place. An area
‘profile should alleviate Some of the pressures associated with
physical and environmental planning at a later stage. The early
requirement of a profile will place a duty on the local authority
and the community to identify special features or areas that
should be singled out for protection. Public participation in
local issues would generate interest in conserving and protecting

those features that are considered important in +the local
environment.

Planning Scheme

Cnce a TPA has been constituted, the permission of the local
authority with the approval of the Director is required for any
development (s.7). The Act also requires the local authority to
prepare and submit a scheme for all land within the TPA to the
Director (s.18). A scheme may be made:

-"with respect to any land with the general object of
controlling the development of 1land ...and securing
suitable provision for traffic, transportation,
disposition of commarcial, residential and industrial
dreas, proper sanitary conditions, amenities and
conveniences, parks, gardens and reservesg” {s.16) and

other related matters set out in the Schedule to the
Act.
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Every scheme is to consist of a scheme plan in a defined area and
contain provisions necessary or expedient for Prohibiting or
regulating the development of land (s.17). Although +the
preparation of every scheme is the responsibility of every local
authority (s.18), in practice a large percentage of schemes,
(except for the City of Suval are prepared by the Town and
Country Planning Department. The Act also provides for
development restrictions within the TPA; and in any application
to develop land, the local authority and the Director must take
into consideration the provisions set out in the Schedule to the
Act  (s.7(4)) which covers a range of matters including those
which are designed to safeguard amenities and to preserve

historic buildings and to conserve the natural beauties of the
Area. .

Provisional apprcoval of the scheme by the Director is required
before public notification of the scheme, The scheme is deposited
in the office of the local authority for public inspection
(8.19). The public has the right to object +to the scheme and
public objections must be lodged with the local authority within
three months of the first notification (s.20). The objections are
forwarded +to the Director together with a statement from the
local authority on the merits of the objections (s.21). A public
hearing is conducted by the Director {s.22} and on final
determination of the objections, the scheme is then approved and
the 1ocal authority notified (s.23,24,25). However, if any person
who has an interest in the land is dissatisfied with the decision
of the Director, a right of appeal exists under section 5(2)(b)
of the Act. It is the duty of the local authority to observe and
enforce the requirement of the scheme(s.25).

If a scheme is modified or altered or a new scheme substituted,
the existing scheme is suspended and the amended scheme or new
scheme must be submitted for provisional approval (s.26(2)). The

for suspension of the appreopriate provisions of the scheme and
section 26(4) states that the provisions of the Town Planning Act
"relating to interim development shall apply, as from the date of
such publication, to developnent of the land specified in such
notification as if no scheme had been approved in respect
thereof". Interim development is provided for under r. 5 of the
Town Planning (Interim Development) Regulations 1960, as amended.

Town Plannineg {Interim Development ) Requlations

Once a TPA is constituted, the Town Planning (Interim
Development ) Regulations provides for the developer to apply to
the local authority for development permission (r.4). The
approval of a development scheme is a lengthy process and the
concept of interim development control has been introduced to
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regulate development before a scheme is ultimately approved..The
Interim Development Regulations safeguard the developer provided

consent is obtained for any development undertaken which later
conflicts with the scheme.

The application for development, expressed as an outline
application can be made for an approval in principle to erect
any building subject to subsequent approvals being given with
regards to such matters as seating, design, external appearance,
access including plans and other particulars. The approval in

Principle may be granted with or without conditions or rafused
(r.4).

General Provisions
=tlleral ‘rovisions

The General Provisions is a4 model scheme text used by Planners as
a guideline in cases where the scheme is inadequate regarding any
proposed development. The Provisions do not appear to be
specially authorised by any section of the Town Planning Act but
section 17(2) of the Act appear wide enough to apply to General
Provisions. The Schedule to the Act provides for ‘matters which
may be dealt with by General Provisions in a Town Planning
Scheme’ also contain similar provisions to the General Provisiong
except that the General Provisions contain more detail.
Provision 1 of the General Provisions provides that an appreoved
scheme must consist of the General Provisions and the Scheme Plan
and that they must be read together one with the other, No.
development will pe permitted except in accordance with the

requirements in the Scheme Plan, the General Provisions and its
related Schedules {Provision 2). .

In cases where the Director considers it
Provisions are used as guidelines when
applications. The Provisions also act as interim development
control in areas where the approved scheme is under suspension or
in areas where the scheme has not been approved. The Provisions
are incorporated in writing as a matter of practice in all
approved schemes which gives it statutory effect, The inclusion
of the Provisions is at the discretion of the Director.

appropriate, the
assessing subdivision:

The General Provisions "are divided into g9 parts dealing with
approved planning scheme; compliance with planning scheme,
interpretation of planning scheme: non-conforming building andg
uses; temporary permissions; relaxation from General Provisions:
and notification of relaxations. The relaxation from the
stringent requirements of an approved scheme requires the consent
of the Director and only granted where +the proposed development
does not conflict with the overall principles of the scheme.
Major relaxzations are to be gazetted and publicised in the
newspaper and every owner and occupier of property within the
scheme area have the right to object to the examptions.
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Provision 8 contains a 1ist of definitions and Provision 9
contain a number of schedules setting out the zoning tables and
other particular requirements applicable to Planning such as
advertising development, the preservation of buildings of
historic or architectural merit, the conservation of sites,
objects and areas of natural beauty and tree preservation.

The present arrangements of the Town Planning Act, the Scheme
Plan, +the General Provisions and its related schedules and the
Schedule to the Town Planning Act and where they all fit
together is quite confusing and sSome consideration should be
given to the introduction of a new Town Planning Act that
incorporates all these provisions in a more efficient way.

Zoning Provisjions

Zoning regulates land use according to its nature or uses and
controls development. Provision 9 of the General Provisions sets
out a zoning table and other related standards associated with
the scheme (see Table 1). Permitting certain land uses and
development in specific areas allow for the orderly development
of the community as +the quality of 1life, health and general
welfare of the community is dependant on zoning regulations. In
theory, special and environmentally sensitive areas are expected
to be protected under the zoning schemes. There are eight sched-
ules (A to H) which apply to any development within the Scheme
area. The Schedules tabulate those developments which are permit-

ted, those developments that are conditional and those that are
prohibited.

Procedure for Planning Permission

After the constitution of the TPA, if any development of land has
been carried out without permission or where any conditions have
been breached in cases where permisgsion = has been granted, the
local authority may at any time and at the cost of the person in
default, take steps to ' restore the land to its condition before
the development took place or enforce the conditions and any

exipenses lawfully incurred by the local authority can be
recovered as a civil debt (8.7(6)).

Any one who carries out development of land without permission or
contravenes any condition imposed or obstructs or interferes with
the exercise by the local authority will be in addition to any
civil liability, be guilty of an offence and be liable on
conviction to a fine ‘not exceeding one hundred dollars or
imprisonment for a period not exceeding three months. Further
failure to comply or any continuing obstruction or interference
after conviction, is a further offence and a person is liable on
further conviction to a fine not exceeding twenty dollars . for
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every day on which the contravention, failure +to comply,
obstruction or interference continues (s.7(7)). :

The procedure required for obtaining planning permission
involves the submission by the developer +to the local authority
of an application form accompanied by a plan identifying the land
and other necessary information describing the proposed
development (r.4(1)). The outline application seeking an
approval in principle is submitted first whilst other detailed
matters are reserved for later approval. Obtaining an approval
in principle has sometimes created confusion for developers as it
is assumed that approval of the details once submitted would be
automatic. This step in the approval process has caused some
developers to proceed with development which has created
difficulties when conditions rastricting development have besen
subsequently imposed. The application stage also lacks a base of
information about the full extent of the development plans and
the extent of the -environmental effects associated with the
proposed development. With the rise of environmental awareness,
closer scrutiny of the development application has become
necessary to comply with environmental guidelines, such as an
Environmental Impact Assessment (EIA) (see Table 2) establishaed
by the Department of Town and Country Planning in 1982.

An approval in principal is valid for 2 vears. The matters that
are not particularized in the application, the "reserved matters"
must be approved within 2 Years. The extension for any
development is also valid for 2 wvears. If no development has

taken place within the 2 years, the approval lapses and a fresh
application needs to be made. .

The government's bower to control development is at itsg height at
the application stage and environmental protection conditions
could be included with other relevant conditions before any
application is approved in principle. After approval is given in
principle, the government's power  to control development
diminishes because the developer may have proceeded with
development and any conditions later imposed could " only be
designed to mitigate the environmental impacts of development.

The Act does not stipulate what other details are required except
those set out in the application form (see Table 3) but

generally any of the conditions in the Schedule to the Act or the
General Provisions may be included at this stage and appropriate
environmental conditions have now been regularly .included
(Nasome:0ct.91). The application may be granted with or without
conditions or refused. Any one dissatisfied with the grant or
refusal of development permission or any conditions attached to

the permission, a right of appeal exists under section 5(2)(a) of
the Act.
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If any development of land has been carried out without
rermission or any conditions have bean breached, the 1local
authority may, at the cost of the person in default, take steps
to restore the land to its former condition or securs compliance
of the conditions imposed and any expenses incurred by the local
authority can be recovered as a civil debt (s.7(6)). Anyone who
carries out development without permission or contravenes or
fails to comply with any conditions Or obstructs or interferes
with the work of the local authority will be guilty of an offence
and in addition to any civil liability, the Person will also be
liable on conviction, to a fine of up to $100 or to a term of up
to three months imprisonment (s.7(7)). _

Any Planning permission may be revoked or modified but it jisg
mandatory that the revocation or modification is confirmed by the
Director. The revocation or modification ¢an be exercised where
the permission relates to building operations anytime before
completion and where the permission relates to the use of land,
at any time before the change takes Place. Where a developer has
sustained loss or damage as a result of the revocation or modifi-

cation , the local authority is required to pay compensation to
that developer for any losses incurred {(s.9).

Where permission tqg develop land is granted or subject to
conditions and the land has become incapable of development in
its existing state, anyone who has an interest in land is
en.. led +to compensation from the local authority {s.8). The
developer also has the right of appeal to the Minister within
twenty eight days of notification of the decision but the
Minister has power to extend the period of appeal. The decision
of the Minister, after receiving advice from the Town and Country
Planning Advisory Committee, (s.4) is final (s.5}. However,

understood that thisg Planning Advisory Committee is not currently-:

operational. The legislation gives no guidance asg to how the

Minister is tg determine an appreal nor does it specify if the
appellant can be heard by appearing in person. '

Development Provisions

The Town Planning

Act defines development (in s.2) in relation to
any land to mean: : .

(a) any Ooperation which changes the physical characteristic of
the land or building such as:

- any building operations‘involving external alterations:
- the formationm, laying out Or widening of a street or
providing for vehicle accessg , and
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(b} where any land use or any building is materially different

from the purpose for which the land or building was last
being used.

Those activities excluded from the definition of development and
do not require planning permission are -

- repair and improvements which only affect the interior
of a building; }

- the wuse of land or buildings within the curtilage of a
dwelling house for the purposes incidental to the
enjoyment of the dwelling house; and

- the use of any building which is used for the purposes
of agriculture or forestry. In this context, +the
building e.g. a tool shed is regarded as secondary to
the dominant activity of agriculture or forestry.

- The Act also makes Provisions for development control before a

Planning scheme is brought into force and the permission of the
local authority is essential before any development +takes
“place(s.7(1})). The development - control during this period is

brescribed under +the Town Planning {Interim Development )
Regulations.

Any development undertaken by government is not subject to
planning legislation following English planning traditions on
which Fiji's pPresent planning legislation is largely based. The
development of buildings or land sponsored by government remain
outside of planning control and it is critical that the impact of
these developments on natural resources is not overiooked.

Enforcement

Section 27 of the Act provides for the

schemes. To enforce conformity with the provisions of the scheme,
- the local authority can at any time: _

- remove, pull down or alter any buildings or works;

- prohibit the use of land which contravenes the
Provision of the scheme;

- reinstate the land where any land has, since the

material date been put to use which contravenes any
pProvision of the scheme;

- where the efficient operation of the scheme has been or
will be Prejudiced, execute any work where delay has

occurred due to the inability of the person
Tresponsible to exacute the work.
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Before any action is taken by the local authority, notice is
served on the owner or eccupier of the building or 1land,
outlining the grounds and the action proposed to be taken; and
any perscn who uses the building or land in any manner that is
prohibited or obstructs or interferes with any powers vested in
.the loecal authority (in addition to any civil liability) is
guilty of an offence and liable to a fine of $100 (5.27(5)).

The Director or members of the local authority or a person
authorised by them in writing have power at all reasonable times,
after giving the owner/occupier 24 hours notice, to enter and
inspect any premises or work executed under the Act (s.41).

Proposed Town and Country Planning Laws

Two new Town and Country Planning Bills were drafted - in 1976
and in 1981. Both drafts incorporate the Subdivision of Land Act
into the Town and Country Planning laws for ease of
implementation. Both drafts also provide for environmental

considerations to be incorporated in the planning process in two
main ways:

- by ‘making environmental analysis an integral part of
the planning system: and

- by assessing the environmental impact of particular
proposals before decisions are made.

Planning and environmental policy guidelines have been provided
in both drafts as a central feature Ffor regional and local
planning. The draft Bills require sarious consideration, but

further updating is required before any action is taken to bring
such legislation into effect.

B. Subdivision of Land

The Subdivision of Land Act 1937 applies to anly those areas of

land the Minister may declare by notice in the Gazette but with
the exception of:

{a) unleased State landg; _
(b) 1land within the boundaries of any city or town to which
the Local Government Act applies; and

(¢} any native reserve constituted under the Native Land
Trust Act (s.2).

The Cities of Suva and Lautoka do not come under the Subdivision
of Land Act as the city councils administer their own subdivision
of land by-laws made under the Local Government Act, 1972,
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The term “subdivide’ 1is defined to mean "dividing a parcel of
land for sale, conveyance, transfer, lease, sub-lease, mortgage,
agreement, partition or other dealing or procuring the issue of a
Certificate of Title in respect of any portion of land, or by
parting with the possession of any part thereof or by depositing
a plan of subdivision with the Registrar of Titles..,."(s.3)

As a general rule, ne land can be subdivided without the prior
approval of the Director of Town and Country Planning. Approval
is necessary where land is situated in any town or within three
miles of the boundaries of a town or where the land is subdivided
into lots of five acres or less (s.4). Land ocutside those
stipulated under section 4 are not subject to the Director's
approval under the Subdivision of Land Act but are provided for
by the Town Planning {General) Order 1971 made under the Town
Planning Act. Under +he 1971 Order, any hotel or subdivision
development taking place any where in the. country is
automatically declared a Town Planning Area to provide greater
Planning control . and the prior approval of the Director is
regquired before any planning can proceed.

Any one who wishes to subdivide land must submit an appliication
to the Director, together with specific information required
under s.5 of the Act and ‘accaompanied by 4 proposed plan. The
specific information of environmental significance includes
existing water courses, - sewer drains, ' surface drains and
direction of flow and discharge. A statement lodged with the
Proposad plan should include the provision of water supply,
disposal of refuse, waste water and night soil (although in some
areas, ' for example, Nakasi Park Estate on the outskirts of Suva,
sub-divided over ten vears ago has had no refuse disposal system
put in place in parts of the Estate. A temporary sewerage
treatment plant was in operation in the initial stages of the
development af the Estate until the system was connected +to the
Kinoya plant. The rubbish disposal service for +the Estate, the
responsibility - of the Nausori Rural Local Authority have
considerably lagged). The proposed plan and application is sent
to  the local authority to consider the application. When no
Tecommendation is received by the Director within thirty days

from the date on which the application was sent, it is deemed tg
have no recommendation to make (s.7).

A subdivisional approval does
subdivided allotment may be used as for example, if a subdivision
has been approved for residential purposes it cannot be usad for
any other purpose -although there may be some "permitted" or.
"conditional"‘uses.approved for the same éllotment. The types of
buildings that are to be erected on the allotment are subject to
separate planning control. Some concern has been raised by
Planners over the fragmentation of agricultural subdivisions.
Residential buildings in such subdivisions are permitted under a

control the use in which the
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formula described in Schedule F para. 47 of the General Provi-
sions. For example, where there is a subdivided lot of 1.2 ha or
less in area, one permanent or temporary building is permitted.
In a subdivided lot between 1.2 ha and 2.0 ha, 2 buildings are
permitted and in lots in excess of 2.0. ha, one further permanent
building for each 2.0 ha in excess of the basic 2.0 ha; or one
further dwelling for each 1.0 ha in excess of the basic 2.0 ha.

The fragmentation of land subdivision is becoming a problem
- largely caused by families who wish to build more family
regsidences on an agricultural 1lot or by families wishing to
further subdivide the lot to cater far each family member,

particularly if there are sons who wish +to establish an
independent family home.

Conditions Imposed Prior to Approval of Application

The Act provides for the Director fo impose conditions prior to
approving an application or to refuse an application where a
building or further building development is undesirable, taking
into account the health, amenity or convenience of the
neighbourhood. Development may also be refused under +the same
criteria for the establishment of any noxious or offensive trade,
or where the portion of land being subdivided does not exceed
cne-twentieth of the total area which should be reserved as an
open sSpace. The current practice is that a 5% open space

pProvision is imposed on every subdivision except in agricultural
Proposals.

The Director could alsa impose conditions considered necessary to
conserve and enhance the area. Thus in every subdivision which
has a river, creek or sea frontage, the provision for open space
is imposed through building restrictions requiring a 30m
foreshore/access reserve and a 6m river bank/access reserve and
an access easement registered over it in favour of the general
public, For example, in the new Laucaia Beach Estate
industrial/residential subdivision " now nearing completion, the
developers have been required to set aside 30 meters foreshore
reserve to be open to the public and in addition 5% of the total
subdivision area to be set aside for open space/recreation
reserve. Other conditions can be imposed which relate to the
prevention of soil erosion and the silting of rivers and creeks.

The Director has wide discretion and may
application where the land is State land
for agricultural or pastoral purposes; or if such a lease expires
within the period of ten years from the date of application to
subdivide; or where pProvision is not made for any drainage
reserves or drainage easements: and where any section of the

subdivision ten chains or more in length of a new road or street

is not intersected or met by a cross road or connecting road (s.
9}).

refuse a subdivision
or Native land leased
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Where the Director refuses an application, the applicant can
appeal to the Minister within twenty eight days and the decision
of the Minister is final (s.14). The current practice is that the
applicant can apply for reconsideration of the application and if
dissatisfied with the results of the reconsideration, the appli-
cant may appeal to the Minister.

Enforcement

The decision of the Director is sent to the local anthority and

if there is no notice of appeal, steps are taken to enforce the
observance of the Director's decisions {(s.8).

The 1local authority has power to enforce the provisions of the
Act in cases where any building has been erected contrary to the
provisions of the Act, the local authority may order the building
be demolished by the owners and where the owners fail to do this
within a stipulated time, the local authority may demolish +the
building and recover the costs {(s. 16(1)). Any person aggrieved
by the order, may summon the local authority within ten days of
the order to appear before a magistrate to show cause why the
order should not be set aside (2.16(2). An appeal lies +to the
High Court from the magistrate’s court and the provisions of the
Criminal Procedure Code relating to appeals apply (s5.16(3)).

CONTROL_OF LAND USES OTHER THAN DEVELOFMENT

There are other uses of land that the Town Planning Act controls
besides the development of land. As one of the objects of the Act
is to preserve and enhance amenities, Planning permission may be
subject  +to conditions or refused if the development 1is
detrimental to amenities. In cases where it appears to the loccal
authority that the amenity of any part of the town Planning area
to which a scheme has not been finally approved, is seriously
injured by the condition of any garden, vacant site or open land
or by the presence of any waste or derelict material or object
in those areas, +the local authority may serve on the owner and
occupier of the land (subject to the approval of the Director) a

notice requiring the steps to be taken to abate the injury within
a certain time period (s. 14(1)). '

The Schedule to the Town Plamming Act also makes provision for
the conservation of natural beauties of the area and tha
bPreservation of historic buildings and objects of historical or
scientific interest. In implementing the provisions in the
Schedule and the scheme, the General Provisions (GP9) requires
the Ilocal authority or the Director to order the preservation of

the building and to consult the National Trust when
consideration is being given that a building is of historic
interaest or of architectural merit. Similarly, the local
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authority or the Director in consultation with the National Trust
may order the conservation of a site, object or area of natural
beauty. So far there has been no designation of a conservation
area.

In practice, there has been no consultation to date between t@e
National Trust and the Town and Country Planning Depariment and
some consideration may need to be given for effective
consultation to take place on every occasion in order to
harmonise the strategy required for the management of historice
buildings, objects or area of natural beauty.

A practice that has gone unchecked for a considerable time in
Fiji is the destruction of trees. As it is desirable to preserve
the special and pleasant featuras of the urban and - rural
environment  there is need for this practice to be controlled.
It would be difficult to enforce tree preservation orders, but it
is suggested that sone consideration be ' given for pPlanning
permission to include appropriate provision for the preservation,
planting and the replacement of damaged and destroyed trees.

CONTROLS _QVER THE LITTORAL - ZONE

Special problems assaciated with the development of the littoral
zone have been long recognised in law in Fiji. The State Lands
Act 1946 provides +that no' grant or lease, unless aexpressly
provided, confer any right to the foreshore or to s0il under the
waters of Fiji. All foreshore and soil under the water are held
by the State. Any lease of foreshore or soil under the waters
requires the express approval of the Minister for Lands and a
Ministerial declaration made to the effect that the approval does
not create a substantial infringement of public rights. Before
the approval is given or declaration made, the substance of the
lease, together with sufficient description of the property, must
be published by the applicant, with the prior approval of the
Director of Lands in two consecutive issues of the ordinary
Gazette; and twice, within seven days of such first issue, in a
newspaper together with a notice requiring persons objecting to
the lease to send their objections in writing to the Director of
Lands not Iater than thirty days after the date of the second _

noetice in the Gazetta. All objections are considered by the
Minister ({s.21).

Provisions in Fareshcre Leasesg

Every lease must specify the purpose for which the foreshore or
soil is required. The Ministry of Lands issue leases mainly for
reclamation purposes for such' development ag agriculture or
. residential and special licences for dredging purposes, for
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wharfs and piers. & problem that now confronts the Land's
Department 'is the establishment of marinas.

Under section 22 of the Act every lease of any part of the
foreshore and the 50il under the water must specify the purposes
-for which the foreshore or socil is required. The lease must
contain such covenants and Provisions and must be approved by the
Minister with regard to the construction and use of any works on
. the leased premises and the time frame in which the work is to
commence and terminate. In the event of any breach by the lessee,
the Director of Lands could have the lease forfeited. Where any
alienated or native land abutting or adjoining any foreshore
lease, the 1lesses is required to Pay compensation for any
infringements of rights and in the event of a dispute,

Ccompensation will be determined under the State Acquisition of
Lands BAct. i

As foreshore development infringés the customary fishing rights
of Fijians, the Cabinet in 1974 togk into account the loss or
diminution of fishing rights to owners and decided that:

- Fijian cuStomary rights were compensable rights: and

- whare Fijian customary fishing rights were interfered with,
the owners should be recompensed in the form of a capital
sum by the developer. The Native Fisheries Commission is
charged with the responsibility of determining what rights
exist over the area and what division of People enjoy these

rights. An independent arbitrator, with professional advice,
assesses the quantum of recompense.

No foreshore lease or lease of soil under Fiji waters is issued

unless the developer has lodged the recompense in a public
account. :

The standard conditions found in tourism for
development of hotel, condominium,
number of covenants. Thus the lessee:

eshore leases for the
jetty and marina contain a

"shall take all reasonable Precautions +o abate or
alleviate to the satisfaction of the lessor any form of
polliution or other detrimental environmental effacts
arising from itsg activities on the demised land (i.e.

leased land) as may be advised from time to time by the
lessor"

whilst another'covenant requires the'lessee:

"to keep the demised landg clear of ali noxious weeds,
shrubs, unsightly undergrowth, refuse and rubbish to

the satisfaction of the lessor and shall keep neatly
trimmed all lawns and grassed areas”™.
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Foreshore leases also require the lessee +to provide members of
the public to have access to the foreshore and below is one such
example found in a foreshore lease:

The lessee is required to:-

"provide and construct to the satisfaction of the
lessor, public foreshore and open reserves together
with public access thereto, and shall construct wupon
the public reserves such recreational facilities as may
be reasonably required by the lessor for the dedication
of such public areas and shall maintain all such
facilities to the reasonable satisfaction of the lessor
until such time as the responsibility for the
maintenance thereof shall have been assumed by a
competent Government, local or statutory authority".

In practice, the Lands Department has been Processing the same
format for leases and licences for a very long time, and the
Department is now looking at the lease and licence conditions for
the inclusion of environmental protective measures {Waganika:91)
on the advice of the Environment Management Unit where it is
considered apprapriate.

In the past, there has been no pProvisions in the lease to protect
mangroves, raefs and carals or any environmental impact
assessment requirements for foreshore development but this
situation is changing and environmental requirements are included
- in leases on the advice of the Environment Management Unit or the
" Department of Town and Country Planning. '

The standard licences issued by the Lands Department
specifically to remove sand contain no provision in the special
conditions covering this activity for an Environmental Impact
Assessment to be carried out nor any other environmental
protective measures included. The Environment Management Unit in
the Ministry of Housing and Urban Development has a proforma for
Environment Impact Assessment but views obtained from the
Environment Management Unit are that the proforma needs updating.

Since the establishment of the Environment Management Unit
"Government has moved to initiate environmental control through
the planning process for new projects and development"(21.4 State
of .the Environment Report for Fiji 1991); and a practice has
developed where by the Lands Department and {in the last 2 yeaars)
the Ministry of Primary Industries have referred development
matters to the Environment Management Unit for comment and
assessment of environmental implications of the proposed
development before any lease or licence is issued. The procedure
adopted by the Environment Unit is to discuss environment
implications of the Project with the develapers; the discussion
is followed by an exchange of letters setting out the terms and
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the agreed conditions to be adopted. Although the letters do not
have the force of law, the conditions agreed upon are expected to
be included in the lease or licence +that is +to- be issued.
Although, those who issue leases or licences are not involved in
the discussions between the Environment Management Unit and the
developer, the agreed conditions are communicated and become part
of the lease or licence. There appears to be a need for a
mechanism to be develaped between the Environment Management Unit

- and the various Departments to ensure that there is departmental

involvement from the early stages of discussion with the
developers and the Environment Management Unit particularly in
cases where highly technical and complex development is
proposed. Such participation can’ only enhance the flow aof
information particularly where knowledge and expertise 1is

 critical to the decision making pProcess.

The method of imposing conditions. on developers by way of letter
is sometimes used as it provides for a more flexible avenue for
regulating development ~or regulating the developers compliance
with environmental conditions but the practice of regulating by
letters need careful assessment as it imposes conditicns, some
of which may be quite substantive, on developers. New legislation
for Environmental Impactment Assessments is recommended.

Two approaches might be useful to consider:

Firstly, each Department or Ministry should be responsible
for their own environment management and in the first
instance include environment protective conditions in leases
or licences considered appropriate. Each department could
seek the assistance of the Environment Management Unit
hefore approving the lease or licence, and if considered
necessary, the environmental conditions could be sent toc the
Environment Management Unit for comment and endorsement.

Secondly, a small committee with representatives of the
relevant departments such as the Lands Department and the
Environment Management Unit could form a Lease and Licence
Committee to aevaluate development applications. Such a

committeea could provide an early opportunity for
environment protective conditions and implementation
procedures to be discussed for inclusion in leases or
licences.

Mangrove Management

"Ideally, consideration for the use and management of
mangrove resources should be g part of a comprehensive
analysis of all natural resources" (Baines:1979).
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"Mangrove land, that is, the intertidal land where
mangroves are generally found is under constant
pressures for their conversion. into non-renewable
uses" (Lal:1990)

Recommendations arising £rom a Mangrove Workshop in Suva in
" February 1983, Cabinet endorsed the formation of a Mangrove
Management Committee and directed that a Mangrove Management Plan
be drawn wup. In 1985, the first phase of the Plan establishing
the broad zonation philosophy for Fijian Mangroves was completed
and the second phase of the Plan was completed in 1986,

The ownership of mangrove land and plants (if on State land) lie
with the State, but the rights of Fijians to mangrove land are
recognised as part of their traditional fishing rights.

There are a number of Acts which cover mangroves namely:-—

the Forest Act which regulates forestry licences: the
Fisheries Act which regulates fishing; and the State
Lands Act which provides for foreshore land and soils
beneath the waters.

Under the State Landss Act, +the Lands Department can issue
development Jleases for fareshore which covers mangroves. The
foreshore leases are issued in consultation with the Department

of Town and Country Planning and with +he Environment Management
Unit located in the same Ministry.

The Lands Department, on receiving the development proposal,

consults with the traditional fishing right holders, other

Departments and bodies and the Native Fisheries Commission, and
forwards the . information to the independent arbitrator who then
determines the value of the potential loss of fishing rights
expected to occur as a result of reclamation. The recompense sum
is assessed on +the basis of submissions made by the customary
right holders and developers and on information on  the
productivity of the area assessed by the Fisheries Department.

The lease is then issued when the developer has paild compensation
for the potential loss of fishing rights. If the recompense sum
is not acceptable to the developer , then +the area is not
developed. On the other hand if the proposed sum does not
adequately reflect the willingness to accept compensation by the
"mataqgali", the traditional owners have the option +to petition
the Minister for Lands to stop any development. The cost of the

arbitration hearing averages about $500 (though this could be
more)} which is borne by +he developer.

The bulk of reclamation in the 1980s has been initiated by
various government departments and primarjily for agricultural
purposes. Reclaiming for industrial and service uses undertaken
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by the government accounted for less than 10% (157 ha), of which
about a third (55 ha) was for sewerage oxidation ponds  and
treatment plants.

The'Mangrove Committee is chaired by the Lands. Department but the
Committee meets "on a needs basig"(Jaffar:1991).

ENVIRONMENTAL IMPACT ASSESSMENT

In 1982, a New Zealand consultant to the Department of Town and
Country Planning developed a format for an Environmental Impact
Agsessment (EIA) covering such matters as a description of the
existing environment, the impact on the environment, the
safeguards to minimize any adverse environmental effects, the
possibility of any remedial measures being undertaken later in
the life of the project, and monitoring activities that will be

- undertaken during the operation of the project (see Table 2).

In practice, the procedure adopted by the Environment Management
Unit . (EMU) before an FIA is conducted is to interview every
developer for both parties to gain a clear understanding of the
nature of the development and the requirements of an EIA.
Although the law does not make any references +to EIA, the
planning authorities have wide powers to impose conditions and
the requirement of an EIA can be imposed as a condition and thus
legally enforceable. The EIA proforma contains some important
provisicns for assessment of environmental impacts of development
proposals and the safeguards that must be incorporated in the
proposal to prevent or minimize adverse environmental effects.
Monitoring activities during the 1ife of the project need to be
specifically detailed in the EIA although one of the problems
expressed by the EMU with regards tao EIA is +the lack of
monitoring. Although this . is easily explained by the lack of
personnel and resources within the EMU to conduct reviews, this
situation should improve with additional staff in the EMU. The
profaorma of the EIA is also considered as inadegquate by the EMU
(Chape: 1991) and some consideration will be given to preparing a
more comprehensive EIA format and the incorporation of EIA _
requirements in relevant legislation.

Conclusions and Recommendations

1, As the Director of Town Planning is the sole permitting
authority for development planning matters, the
concentration of such wide discretionary powers in the
office of the Director can be burdensome. The Town Planning
Act does make provision for a Planning Advisory Committes
but this Committee is not currently operational. It is
suggested that the Planning Advisory Committee be
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reinstituted to perform the functions expressed under the
Town Planning Act.

The lack of enforcement of planning conditions and the
obviogus breaking of the law has been identified as a central
problem due mainly to the lack of resources. There needs to
be more focused efforts to enforce the law.

The Environmental Impact Assessment procedures require legal
formality to encourage special weight in decision making to
be attached to environmental damage.- The Environmental
Impact Assessment procedures should not be made part of the
Town Planning Act but a stand alone Act on Environmental
Impact Assessment is strongly suggested.

The Subdivision of Lands Act should be incorporated into the
Town Planning Act.

That the Town Planning Act be changed to either the Town and
Country Planning Act or the Planning B&Act as  planning
responsibilities are far wider than the limits of a town.

That a national land use policy be drafted and implemented.

That the Town and Country Planning Bills drafted in 1976 and
1981 and any other Bill drafted in the past in relation to
land use planning matters be reviewed and updated with the
view to bringing new planning legislation into effect.
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FORMA'T OF AN ENVIRONMENTAL IKPiCT .SSESSMENT
' (STATEMENT)

' : Table 3.2
Name of Proposal: (To include name or relevant part of
larger proposal). ‘

_Stage of Commitment : State whether at the concept

bPlanning or design atage.
Objectives and Optidgns:

(a) State the purpose(s) of tha action proposed.

(b) State the options open to achieve the purpose

defined; and the advantages and disadventages of
eech option in terms of the objectives.

Description.of Proposal

(&) Describe the proposed action and includs the necessary
technical data, photographs, maps and other ‘informa-—
tion relevant to an assessment of the envircnmental
impact of the proposal, '

(b) Give reasons (environmental, social economic; etc)
for following the acticn proposed, including where

relevant explanations for site selection and the
choice of locality, :

Description of Existing Environment

- {a) .Give a general description.of the .characteristics

and -condition, .in .qualitative .and quentative
terms, ‘bfithe  physical, bidlogical and human -
snvironment. prior ‘to-the implementation pf -the -
. prgjebt‘iﬁThis-should‘includé:a definition for the -
purposes of the report of the spatial bounderies
- within the environment which is expected to be

affected by the proposal.

(b) To the extent relevant, to the assessmertof the
environnental impatts of the proposdl, describe the
geology, soils, flora and fauna, water quality,
climate, hydrology. Thb functioning of the eco- :
Bystem of other aspects of the Physical or biological
environment, .Liny environmentally sensitive ereas of

.8peclal or unique scientific, socio-ecomomic or
cul@ural valugs, including any endangered species
Or important habitat types should be fully described.

(¢) ‘Describe the relevant aspects of the existing human

environment inecluding land use, community patterns,
dan-zade facilities and activities et:z,.

impact of the Environment

in considering the ‘possible environmental impacts of

the proposal; the following aspects should be fully
assessed, . .
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i) tdverse and/cr beneficial effects;
i4) Primary and secondary effects;
iii) TUnavoidable effects;
iv) Impediate short-term effects
v) The probability of an effect occuring; and

vi) whether or not any changes are irreversible
or will offer or consume 4t irreplacable

IrESQuUrces., 0%1

In each case the magnitude, intensity and signifi-
cance of the effect is to be asserssed and areas
of uncertanity identlfied

Table 3.2

The new amenities, if any, creatsd by the proposal
should be identified.

Safeguards:'

a) Identify the safeguards incorporated in the
proposal to prevent or minimise adverse
envircnmental effects.

b) The pessibility of remedial measures being taken
later in the life of the project should be examined-

* ¢} "The- env1ronmental -effects  of .the: safeguards should

‘themselves be . evaluated.-

';EJ-%Any additicnel: safeguardS'whlch ‘have:becn-considered.

but which are not - recommanded and ‘the' reasons for
this should be stated.

. Summary and Conclusions

a) Appropriate conclusions showld be drawn in
each section of the EIA report. Summarise the
environmental impact of the proposal and the -
steps that would be tzken to minimise
adverse environmental effects.

b) State the recommendation(s) which the project

proposes wishes to make to the decision -
maklng aunthority.

Monltorlgg

State any monitoring activities that wxll be
undertaken during the operation of the proaect.



-3 - Table 3.2

Consultation

Individuals and agencies that have been consulted
for their expert views and advise or opinion should
be 1listed, and whereever possible, their written

- views and/or recommendeations attached to the report.

10.

1.

12.

References

Any reference work or scientifice/technicel papers
used in the environmental study should be listed,

Responeibility for the Report

The report should be dated and signed by the
representative of the proposer who is %o take
full responsibility for the content. "

Introductory Remark on ETA Format

The format provided is not meant to be rigid but
open to modification of content and detail
according to the type of statement being prepared,

and to the neture and scope of the proposal being
examined. '

The content and coverage of an impact: state-
maent care .should be taken to ensure thet advise is

"gought from appropriately qualified experts, - ZIli

often"requires-a multidisciplinary approach which.
calls for or organised efforts by experts by both
natural end social sciences in order to make-mn-
intergrated and comprehensive assessment of

environmental impacts of the projects in the ares
concerned. '



Table 3.3

26 . Town Planning Cap. 136 'Ed. 1978
Subsidiary Legislation

FOURTH SCHEDULE
(Regulation 4)
(Substituted by Regulations, 28th December, 1961.)

TOWN PLANNING ACT
{CHAFTER 139)

APPLICATION FOR DEVELOPMENT PERMISSION
(Section 6) _
To the........... Local Authority, being an application for permission to
undertake the development described in this application and more particularly
shown on the attached plans and specifications. -

APPLICANT'SNAME....................._ ....... 'AGENT (ifany)........

POSTALADDRESS. ...........ooi o

TITLE ORLEASENUMBER ..........,.... ... .. 00

(If Lease state whether Crown, Native or Freehold. If Freehold state Plan and Lot
number)

APPLICANT'S INTEREST IN SITE

(e.g. owner, lessee, licensee, prospective puichaser)

IF LEASE STATE NATURRE OF TENANCY ...
{e.g. Residentiai, Commercial, Industrial, Agricultural)
PLANANDLOTNUMBER..................... AREA QFSITE..........

(where applicable)
STATE THE PURPOSE OF THE DEVELOPMENT ........................ ‘
(e.g. Detached dwelling, Residential building, Shop, Shop with residential
accommodation, Replacement of dilapidated building, Service station, Advertising
hoarding, etec:, etc.)

Development permission is granted subject to the following conditions:
Approved Director of Town and Country Planning.

Approved Local Authority

(Three copies of this form must be filled in.}



4. AGRICULTURE

Land Conservation and
Improvement Act

Plant Quarantine Act Irrigation Act

Native Land Trust AGRICULTURE Agricultural Landlord
Act and Tenant Act

State Lands Act

Subdivision of Land Act|

Animal Importation Pesticides Land Development Act
Act ) Act

Agriculture in Fiji falls into two distinct categories though the
distinction is now becoming less clear as more subsistence
farmers are turning to commercial agriculture:

(a) subsistence agriculture or shifting cultivation practiced by
' the indigenous population which involves the clearing and
planting of land with recot crops for about two or three
seasons followed by a long period of sometimes ten years of
"bush fallow to allow for the regeneration of the soil. This
long pericd of bush fallow has been substantively curtailed

over the years to two or three years with increased pressure
on land for commercial agriculture:

{b) commercial agriculture mainly for sugar, cbconut, rice,
ginger and cocoa with some large scale cattle schemes
mainly at Yalavou, Uluisaivou, Yagara and Tilivalevu, all

located on Viti Levu and three major rice irrigation schemes
in Nausori, Navua and Bua.

Agriculture in Fiji 1is prone to cyclone damage, market dis-
turbances and in some areas, poor soil conditions. Recent Iand
use studies estimate that although 60% of the total land area in

Fiji has agricultural potential only 17% is potentially suitable
for sustainable arable agriculture.

At the present time the major agricultural land uses are as
follows:

sugarcane . 102,000 ha
coconut plantations 65,000 ha
rice 13,000 ha
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other crops 22,000 ha
pastures 300,000 ha

Figures by the Ministry of Primary Industries, Oct.1991.

Statutory Background

Agriculture is not dealt with under one specific Act. Legal
provisions regulating agricultural  activities are scattered in a

number of Acts and regulations. These various statutes and.

regulations also c¢ontain prohibitions and requirements that
affect every phase of agricultural operations. Because of the
magnitude of potential environmental damage to the land and its
resources brought about by agricultural activities, some.of these
activities are now subject to environmental requirements and
controls. In addition, leases for agricultural, grazing and

dairying contain conditions that have specific environmental
relevance. :

The Agricultural Lease -~ Native Land

Commercial agriculture is usually carried out under the terms of
a lease. Leases for native land contain a number of provisions
which have relevance for environmental protection of the
resources in agricultural holdings. ‘

Under the Provisions of Native Land (Leases and Licences)
Regulations Saved, Fourth Schedule, the Native Land (Leases and
Licences) Regulations have been revoked but some of the
provisions are set out in the Fourth Schedule) standard
conditions require the lessee. to plant crops in a good
husbandlike manner (r.25(b)); manure portions cf land planted and
not +to allow any part to become impoverished (r.25{c¢})). The
lessee is required to adopt any one of the following measures to
check s0il erosion (r.25(d) :- strip cropping, terracing,

contour planting, cover cropping and rotation of crops. The

construction of drains or dams and the construction of fences
(r.25(d)) can be part of the lease agreement. The felling of
trees, clearing of bush and the cultivatien of any land within
twenty four feet of the river bank or stream (r.25(e) )requires
the consent of the lessor and the cultivation of any crop within
thirty-three feet of the centre of any public road or a
horizontal slope more than thirty five degrees (r. 25(f))is
prohibited. The lessee is also prohibited from clearing, burning
off, cultivating or allow excessive grazing at the top twenty-
five per cent of the hills {measured vertically) with a slope
measuring twenty-five degrees from the horizontal (r.25(g)).
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Leases for gardening purposes contain covenants for conserving
the fertility of the scil by green manuring and rotation of
cropping (r.29(b)). There are also grazing leases (r.28)
which contain special conditions for permanent improvements such
as fencing and these leases also contain conditions which address
clearing, burning and uncontrolled grazing. Measures imposed to
check so0il ercsion and damage caused to forest trees are
routinely included in such leases.

The leases for dairying purposes (r.30)} also contain a number of
special conditions similar to those 1leases issued for grazing
leases and in addition, there is a requirement that within the
first five yvears of the lease, at least seven acres or one tenth
of the area of the land suitable for dairy stock should be
planted with grass. The rate of planting is determined by a
formula of fifteen acres or one fifth of the area (which ever is
the lesser) to be planted within ten years of the lease; thirty
acres or. two-fifths of the area within fifteen yvears of the
commencement of the lease. The lessee is required to maintain the
area in good order and free from weeds and undergrowth.

The leases also contain a number of general conditions (r.34) to
protect any forest products and fruit trees growing on the leased
land. The lessors consent must be gained first before the
products can be removed. The lessee is also expected to keep
drains, ditches and water-courses in good condition. In the event
-of breach of any condition or covenant by the lessee, the lessor
can enter and take possession of the land or impose & penal rent
at the discretion of the Native Land Trust Board.

Where a lessee does not comply with the practices of good
husbandry "and the interests of the landlord is materially preju-
diced" the Native Land Trust Board may take action to recover
the agricultural holding but a "Certificate of Failure by Tenant
to Observe the Rules of Good Husbandry®, issued by the Permanent
Secretary of the Ministry of Primary Industries under section
5.37(1){c){(i) of the Agricultural Landlerd and Tenant Act is
necessary. The procedure appears cumbersome and an opportunity

given to the Native Land Trust Board to develop its own expertise
in this matter is suggested.

Agricultural Lease - State Land

Under the State Lands BAct, the State Land (Leases and Licences)
Regulations provides for nine classes of leases (Class A to I)
issued by the Director of Lands. The leases for agriculture
(Class A}, grazing (Class D) and dairving (Class F) contain
similar conditions and covenants providing for the protection of
natural resources as those found in leases issued for the same
purpose with respect to native land. The leases issued for
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agriculture, dairying and grazing are limited to 30 years but the
Minister may approve the lease term for 99 years if special
circumstances exist (r.8).

Most leases prepared before 1980 (and a good number since then)
paid little attention to environmental impairments although the

language in the various laws specifically addresses
environmental obligations imposed on the occupier or owner of
land. The language in leases is now becoming more explicit in

defining the environmental requirements for which each party is
responsible, including improvements to the property. Thus the
language in leases has expanded and in addition to the
"compliance with all laws" c¢lauses found in standard leases,
environment related c¢lauses regquiring the occupier or owner to
"correct, prevent, abate nuisances and improve the property” are
now becoming routinely included as standard lease conditions.

Planning control elaborated in the Subdivision of Land Act bears
some application to agriculture. Any subdivision for agricultural
purposes incorperates a number of énvironment related conditions.
Agricultural development is prohibited within six meters aof any
river bank and thirty meters from any foreshore. These
restrictions are designed to prevent pollution in the waterways
although the prevention of water pollution is not specifically
addressed under the Act. The provision. for adequate and wholesome
water is also part of the regquirements.

One of the problems frequently mentioned is the lack of concern
of some farmers to conservation matters once the expiry date of
their lease approaches. Some farmers tend to maximize production
and take all they can out of the land if uncertainty surrounds
the renewal of leases or if there are plans to move out of the
land to other ventures. With the increase in population and the
pressure for economic development, maximizing the usage of land,
especially in marginal areas, is 1likely to cause enhanced
environmental damage. Mangroves and forests have been cleared in
some areas to make way for new agricultural developments, shorter
periods of fallow are now more common affecting in the long term
the natural regeneration of soil fertility. Slopes which are
susceptible to scil erosion are being increasingly utilised
particularly for subsistence farming.

Although the leasing of land is a major source of revenue, the
protection of the leased resources from ‘environmental damage is
both wvital and necessary. There 1is not enough information
available on the extent to which land is being degraded as well
as on the mandates imposed in leases and licences and the
practices of the lessee and licencee to comply with the mandates.
The inclusion of environmental conditions in leases needs assess-
ment in opractical terms as a matter of simple accounting to

evaluate actual and potential environmental consequences on the
resources involved.
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Landlord and Tenant

The most important legislation concerning agricultural land came
into force in 1966 following recommendations in the Burns Report
on the need for reform to improve the relationship between
landlord and tenant. The Agricultural Landlord and Tenant Act
(ALTA} grants tenants security of tenure and establishes an
Agricultural Tribunal to deal with rent disputes, compensation to
be paid on termination of 1leases and the rights of landowners
seeking to resume their land at the end of the lease period.
Amendments to ALTA made in 1977 extended the minimum period of
leases and incorporated a five yearly review of rents based on a
regular reassessment of the Unimproved Capital Value of the land.
The legislation provided security for tenants against eviction

except in cases where any condition set gut in the Act is
breached.

The statutory conditions and covenants implied in every contract
of tenancy of an agricultural holding includes important

environment related provisions. Under gection {1}{e)(iv) the
tenant covenants:-

"to farm, cultivate, manure and manage the entire
holding in a good and husbandliike manner according to
the practice of good husbandry and also to keep the
holding in good heart and condition and not to allow
any part to become improvised, injured or deteriorate
by neglect or improper cultivation, - and to ‘keep the-
.Same clean and free from weeds."

A tenant is entitled to be granted a single extension of contract
unless there is failure to cultivate the land "in a manner
consigstent with the practice . of good husbandry" (s.13({(a)). The
expression "practice of good husbandry" means:-

the maintenance in good order of terraces, drains,
barriers, bends, hedges and the carrying out of such
measures that the Director of Agriculture considers to

be a minimum standard necessary for the protection and
conservation of the soil;

the cultivation of land +to be done
the fertility
is maintained:

in such a way that
of the so0il in the agricultural holding

- the avoidance of any practice that is harmful to the
s0il which may lead to a reduction in fertility;

that pests, diseases and noxious weads are controlled:
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that the maintenance and repair of buildings., fences,
walls, gates, windbreaks and hedges must be carried out

if specifically provided for in the contract.
(s.13(2)).

In the Instrument of Tenancy, other covenants may be added with
the consent of both parties and could include:-

- fruit trees growing on the leased land should not be
cut down without the consent of the landlord;

any land used for grazing of stock should be enclosed

with good and substantial fencing:

- the felling of trees, clearing or burning of bush or
cultivating any land within a distance of twenty four
feet from the bank of a river or stream or the planting
of any crop within thirty-three feet of the centre of
any public road or on a slope exceeding twenty five
degrees from the horizontal be prohibited:

- the clearing of land of all refuse, rubbish, weeds and
any unsightly undergrowth must be carried out: '

the application of measures to check soil erosion:

but any measure qualifying as improvements requires the

recommendation of the nominee of the Permanent

Secretary for Primary Industries.

Applications for agricultural leases are not usually assessed by
the Agriculture Department as the lease conditions imposed by the
Native Land Trust Board and +the Lands Department are generally
considered to be . adequate for conservation purposes. The main
advice given by the Agricultural Department relates to the size
of the agricultural holding and its viability for agricultural
purposes in accordance with fheir 1977 Land Use Capability

Classification guidelines. These guidelines are influential but
have no statutory backing. '

The Land Use Capability Classification guidelines classifies land

according to those properties that determine its capacity for
permanent sustained production (Manual:2). The classification
provides for three categories based on the physical qualities of
the soil at a particular site. The three categories dafined are
{(a) major class (b) subclass and {(c) capability unit. 1In the
major class, land is divided into eight c¢lasses in the order of I
to IV for land suitable for arable cultivation, classes V to VII
for land unsuitable for arable cultivation but suitable for
pastoral agriculture or forestry and class VIII describes land

which is only suitable for protective purposes and the least
suitable for productive use.

In the subclass category, land
limitations or hazards. The four
are erodibility, wetness, soil

is defined according to its
general limitations recognised
limitation within .the rooting
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zone and climate. Any subclass may be present in any of the major
classes except for Class I which describes flat land with soils
of good structural stability. The determination of the correct
subclass is sometimes difficult to decide where there are several
limitations affecting the same land unit but in practice, the
dominant limitation determines the agricultural activity
permitted. .

A ricultural Loans

The Fiji Development Bank issues loans for agricultural purposes
for which there are about seven thousand accounts at the present
time (Tauba:91). The standard forms for agricultural loans do
not contain any reference to envircnmental requirements as part
of the 1loan condition. As other sectors are making a strong
effort to include environmental conditions in order +to protect
Fiji's increasingly limited resources, the Development Bank as an
infiuential institution could have a considerable effect by
adding environmental requirements as part of the loan conditions.

Crops under Irrigation

The Irrigation Act 1974

to be responsible for the establishment and administration of
irrigated agriculture (s.4(a)}). The Commissioner also has power
to engage either on his own behalf or with other persons or
bodies, in promoting the adoption of improved agricultural and
irrigation practices (s.7(f})). In this respect, the Commissioner,
with the approval of the owners and occupiers, may alter the
boundaries of agricultural holdings to form fields of suitable
size and shape for the irrigation of crops but +the approval of
the Director of Town and Country Planning must be cobtained first
(s.8(2)). Any costs incurred by the alterations +to the holdings
are borne by the Commissioner (£.8(3)). The cultivation of the
types of crops in an irrigated area needs the approval of the
Commissioner and the Commissioner may exercise his discretion in
approving other crops for cultivation on the application of the
owner aor occupier (s.12)}. Any consultation or the approval of the
Director of Agriculture for crop cultivation in such areas does
not appear to be required under the Act.

The Commissioner is also empowered to specify engineering and

agricultural programme practices and standards to be adopted by
the owner and occupier in irrigated areas (=.14(1}). 1In any
failure to comply with these standards and practices,. a notice
requiring compliance or remedial action can be served on the
owner or occupier. The Commissioner may also withhold the supply

of water where there is failure to comply with the reguirements
cf the notice (s.14(2)(3)).
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A number of provisions in the Act address the issue of pollution
in the waterways, field channels and drains. The wrongful use of
water from irrigated lands or irrigation works (s.21)}, the
pollution of water (s5.26), the damage to irrigation works by fire
(s.18) and any obstruction or damage (s.19} is punishable by a
fine and/or imprisonment. The owner or occupier is also regquired
to keep the field channels and drains free of trees, plants and
growth that will inhibit the free flow of water and any refuse
that is likely t¢ harbour vermin must be removed. In cases where
an officer in charge of an irrigation area requires the
destruction of valuable trees or plants, reasonable compensation
can be claimed by the owner or occupier (s.16).

To date, only three irrigation areas have been declared - the
Nausori Irrigation Area in 1977, the Nawvua Central Irrigation
Area in 1978 and the Bua Irrigation Area in Vanua Levu in 1972.
The predominant crop grown in the three areas is rice.

Control of Agricultﬁral Chemicals .

The control of pesticides is regulated by the Pesticides Act 1971
as amended, the Pesticide Requlations and the Customs Act which
controls the import of . chemicals. Importers or persons
formulating pesticides intended for use in Fiji are expected to
follow the procedure set out in the Regulations.

No pesticide can be used, offered for sale or sold in Fiji unless
the pesticide has been registered with the Registrar of
Pesticides (s.4). Under the Act, pesticide means:

"any product intended for use or used for contreolling a
pest, or any adjuvant intended for use or used in
connection with any such product”(s.2).

In practice, an application is made +to the Registrar of
Pesticides for the registration of a pesticide. The applicant is
required to provide a range of details including the composition
of the pesticide, its formulation and proposed use. The chemical
and physical properties of each active constituent and its
toxilogical properties. Data on the symptoms of poisoning and the
antidotes must also be included together with +two copies of the
draft labels. The tests are conducted by the Research Station at
Koronivia and other opinions may be sought from the Ministry of
Health. If the chemicals meet the standards permitted after
"testing, . the chemical is - then registered in a Register of
Pesticides under its trade name, chemical names, percentage of
active ingredients or acid equivalents as appropriate, the name
and place of business of the manufacturer and -the name and rlace
of business of the importer (s.3)
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The testing of chemicals is mainly done in the field without
proper laboratory analysis due largely to the lack of laboratory
facilities at the Koronivia Research Station and therefore this
method does have some limitations. The gquality of the chemicals,
the testing of- treated commodities for pesticide residues and
chemical impurities require laboratory testing. '

The Registrar of Pesticides has discretionary power to register a
pesticide with or without conditions or refuse the registration.
The Registrar must state his reason for his refusal to register a
pesticide at the request of the manufacture (s5.5(1)). Any change
in the formulation of any registered pesticide requires the
approval of the Registrar by way of a fresh application. No

change in an approved label may be made without the approval of
the Registrar (s.5(3)(4)).

The Agricultural Research station at Koronivia routinely rejects
products if such products are banned by other countries such as
New Zealand. The Research section obtains uptodate information on
agricultural chemicals from the United States and New Zealand to
keep themselves informed of . international standards and
practices and on any chemicals that are being “dumped' on third
world countries. “Dumping of pesticides is unlikely to be a
significant problem as the most commonly used pesticides are not
banned or severely restricted and most products and active
ingredients are sourced from internationally reputable companies”
(MacFarlane). Some chemicals are not recommended for usage
(although considered appropriate for = certain crops) if it 1is
considered that inappropriate usage may be a danger to the
environment even where instructions on the use of chemicals are
given in the three major languages (Fauro:0ct.91),

Review of the Pesticide Act was carried out by FAO (David Lunn-
consultant} in 1989 and recommendations have been made for the
establishment of a National Chemical Analysis Laboratory, though
. the scope of this recommendation should be widened to include not

only facilities for <chemical analysis but also for other tests
and concentrating all the expertise and egquipment in one location

making the operation and maintenance of such a facility more
efficient. '

Other recommendations include:
- the amendment +to the Pesticides Regulations to '"provide a
legal basis for a Pesticides Advisory Committee to act as an
advisory body to assist the Registrar, in the operation of-
the pesticide control scheme."

- the amendment of +the Pesticide Regulations +to appoint
inspectors to "assist in the enforcement of the Act and to
conduct post-registration activities relating to the safe
handling and effective use of the pesticides”;
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- "discussions be held with officers with the Ministry of
Health to determine the most appropriate means of regulating
the storage and handling of pesticides at the supply and
retail level, preferably by way of licensing premises* and

- training for the Registration Officer.

The only recommendation that has been implemented so far is some
training for the Registration Officer. It is suggested that the

recommendaticons made in the FAQD report be implemented as a matter
of urgency.

Import of Animals and Plants

The importation of animals into Fiji is regulated by the Animals
Importation Act 1970 and the Animals Importation Regulations. The
Act provides for a list of animals that are prohibited imports
and the Minister of Primary Industries has power to gazette any
animal on the prohibited list and any other animal that is likely
to become a nuisance or cause injury or damage (s.5). Any animal
required for research or experiments to improve the quality of

animals in Fiji or for the purpose of any =zoological garden or
display are exempted (s.6).

The importation of any other animal is subject to a permit system
(5.4). Where any animal is found to be affected with any harmful
animal, fungus, bacteria, virus or any disease specified in the
Schedule of the Act, the animal may be seized and destroyed and
the costs will be borne by  the owner of the animal {s.4(5)). The
classes of animals that are permitted for import are subject to
quarantine regulations in accordance with a4 prescribed schedule
and the Assistant Director of Agriculture may extend the
gquarantine period beyond those prescribed (s.27).

"In order to protect Fiji's environment from Plant pests and
noxious weeds, the importation of any plants or noxious weeds are
subject to the requirements of a permit issued by the Minister of
Primary Industries (s.11) under the Plant Quarantine Act 1982.
The permit may include conditions that requires the plant to be
grown under post-entry quarantine or supervision for any period
that may be required to determine whether the plant is infested
or infected with plant pests (s.11). The importation of any plant
material or culture is also subject to a permit system (s.12
$.13). Any plant illegally imported (5.27) can be. seigzed by an
inspector (appointed by the Public Service Commission (5.3(1)} to
be disinfected or quarantined for further inspection and treat-
ment (5.22(1)). Imports from prohibited countries where scheduled
diseases are found, is provided for under the Plant Quarantine
(Prohibited Imports) Order. At the internationail level, Fiji is a
party to the Plant Protection Agreement for the South East Agia
and Pacific Region which provides for the prohibition of certain
named plants to be imported into the country unless the plants
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-y,

‘material, soil or compost, prlant or any host plant from

were required for scientific purposes. Strict controls are to be
observed by the Contracting Parties if any of the prohibited
plants are to be imported.

The Plant Quarantine Act makes provision for domestic quarantine
control and inspectors are given power to issue a written notice
to anyone in possession of infested or infected plant or where
no one is in possession of the infected plant, to remove, cut,
destroy or treat any infected plant, material, conveyance,
article or substance suspected of being contaminated (s.29(1)}.
The Minister of Primary Industries also has power under the Act
to bring in emergency regulations to eradicate and prevent the
spread of contamination of plants which is likely to be injurious
to health of human beings, animals or plants (s.30(1).

The Noxious Weeds, Pests and Diseases of Plants Regulations 1965
as amended, provides for the control and eradication of noxiocus
weeds. The Regulations 1list those species regarded as naoxious
weeds and the written consent of the Permanent Secretary for
Primary Industries is required for import of any noxious weeds

- to propagate, sow, sell or be distributed (s.17).

Regulations have alsoc been promulgated to control
under the Plant Quarantine (Tarc Beetle)

1984. The Regulations prochibit the movemen
from infested areas {reg.4). The removal of

taro beetle
Emergency Regulations
t of live taro beetle

any fresh vegetable

an
infected area requires +the written approval of the Director of

Agriculture. Inspectors are given power under the Regulations to
search property during daylight hours for the purpose of eradi-
cating or preventing the spread of taro beetle and to give direc-
tion to the owner or occupier to take measures to destroy host
plants, or to eradicate and destroy the taro beetles (s.4).

Suggestions have been made by the SPC Plant Specialist
(MacFarlane} +to improve the Plant Quarantine regulations and
written submissions have been made three months ago to the Chief
Quarantine Officer . in Suva. The submissions include more strin-
gent controls over any plant, plant material, soil and culture at
designated ports of entry and the inspection and treatment of any
vessel arriving from overseas. Special places should be estab-
lished specifically for quarantine purposes.

Congervation

The Land Conservation and Improvement Act 1953 establishes a Land-

Conservation Board which is chaired by the Deputy Permanent
Secretary, Primary Industries. Members of the Board includes the
Conservator of Forests, the Permanent Secretary for Works, the
Director of Lands and Surveyor-General and five other members
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appointed by the Minister. Recently, the Principal Environmental
Planning Cfficer was appointed to this Board.

The Minister of Primary Industries is empowered to appoint
Conservation Committees +to advise the Board on matters relating
to the conservation of land and water resources but to date, no
Congervation Committee has been appointed.

The Board has power to make Conservation Orders for the
conservation or improvement of land or water resources. The Act
does not apply to any land within a town (s.23). Activities that
require Conservation Orders are regulated by way of prohibitions
which relates to the breaking up or clearing of the land for
cultivation or for other purposes, the grazing and watering of
livestock, the cultivation of crops specified in the order, . the
method of land cultivation, the use of sledges, the lighting of
fires and burning of vegetation and the uprooting or destruction
of crops without payment of compensation ar to crops planted in
contravention of the Conservation Order (s.7(1)(a-g)). The Con-
servation Order may be general or particular (5.7(3)). The Board
also has power to make Closing Orders in cases where the land has
become despoiled and the Board can direct that land be a closed
area (s.8(1)). The Closing Order must specify the area to which
it relates and that the occupation, cultivatien of land, the
pasturing of cattle, the cutting and the destruction of
vegetation within the area is prohibited (s.8(2)).

The Board also has power to give a writtenm order any owner or
occupier of any land to construct and maintain on the land "such
works for the conservation of land or water resources as
specified in the Order" (s.9(1)0. If the owner or the occupier
refuses to comply with the Order the Director of Agriculture may
order the work to be done by his servants or agents and any costs
incurred may be recovered from the owner or occupier {s5.9(2)(3)).

A general Conservation Order and a Closing Order will come into
. operation 90 days after publication in the Gazette and a
particular Conservation Order in 90 days after the service of the
order provided there is no appeal in both cases (s.10{1)(2})). An
order for work to be done will come into operation 30 days after
the service of the Order provided there is no appeal (s.10(3)).

Recent developments in 1992 indicate that the Ministry of Primary
Industries is in the process of establishing an Environmental
Committee. The Environmental Committee will be a two tier system
consisting of a Policy Committee made up of heads of division and
Implementation Committee made up of technical representatives.
The aim of the Environmental Committee is to consaglidate.

resources, co-ordinate activities and address environmental
issues. :
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Conclusions and Recommendations

I.

There are at least 10 Acts and regulations providing for
and specifically regulating agricultural activities in Fiji
which draws some attention to the necessity of consolidating
some of these Acts and regulations under a new statutory

framework such as an Agriculture Act, to facilitate
implementation.

The range of environmental provisions found in agricultural
leases for both native and state land and the environmental
praovisions in the various Acts cited appear to be adequate
though enforcement 1is effectively lacking. Of late, the
Native Land Trust Board and thé Lands Department have
attempted to keep pace with environment developments and
have made corresponding changes to lease conditions by the
inclusion of environmental provisions.

In combination with environmental requirements, additional
efforts are necessary to encourage compliance; although from
all accounts, effective enforcement of lease and licence
conditions are partly hampered by a lack of resources. The
various statutes, regulations, leases and licences include
penalties for violation of regquirements and conditions
imposed and there are activities which are subject to
inspection. As the various Acts cited affect a wide range of
agricultural activities, any enforcement efforts could have
mixed results in that large scale agricultural projects may
be - more likely to have resources +to comply with and
implement environmental conditions imposed, whilst small
scale agricultural businesses and those engaged in
subsistence farming may find such requirements burdensome
and thus ignore them altogether. An assessment technique
that is simple and cost effective could prove wvaluable in
minimising the negative impacts on land resources brought
about by agricultural activities.

In taking any 1legal action against the lessee with raspect
to land use, the NLTB requires a "Certificate of Failure by
Tenant to Observe +the Rules of Good Husbandry* from the
Permanent Secretary, Ministry of Primary Industries. This
procedure appears cumbersome and probably fraught with
delays. It is suggested that the NLTB be given the
opportunity to develop its own expertise in this matter and
to issue its own Certificates in cases of “bad land use'. It
is further suggested that to prevent duplication, the

function of issuing certificates be transferred from MPI to
NLTB.
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5. FORESTRY

Forest Act
Forest Regulations
Forest (Fire Prevention} Regulations

Fiji Naticonal Code — Native Land Trust Act

of Logging : Native Land Forest Regulation
FORESTRY

Fiji Pine Commission Act The Prevention of Fire Act

The Commission's Forests Land Conservation and Impr-

(Maintenance and Protec-[ 1t L Jovement (Fire Hazard Period}

tion) Regulations Order

Fiji Pine Decree 1990

(No. 29)

Fiji has just under half of its total land area of 1.83 million
ha under some form of forest or tree cover. The last Forest
Inventory {published in - 1973 by the Land Resources Division/
Overseas Development Administration of the Foreign and
Commonwealth Office, London) is currently being updated and a

natural forest inventory is being undertaken by the Fiji-German
Forestry Project.

The Fiji-German Forestry project was established in 1986 +o
assist the Ministry of Forests "to provide ecologically sound
advisory assistance in the fields of forestry and agroforestry in
line with the social, cultural and economic regquirements of the
target groups"({Project summary paper). The project is conducted
over three phases and is Jointly administered by +the Fiji

Forestry Department and the Deutche Gesellschaft fur Technische-

Zusammenarbeit (GTZ). In addition to the production of a natural

forest inventory, the Project provides inputs in the field of
extension or social forestry.

The 1990 Annual Report of the Ministry of Forestry indicated
that the major emphasis of the Ministry in recent years has been
"in the field of resource development and the regulation of
indigenous forest harvesting. " (Annual Rep. p.l) With the problems
associated with deforestation, soil erosion, illegal' logging,
cyclone damage and expanding agriculture, the Forestry
Department's response is +to become increasingly * involved in
extension forestry, in environmental forestry, and environmental
education and information. " (Annual Report 1990 p.1)

56



The environmental education and information programme was
established in 1979 by the Ministry of Forestry; and in 1986 the.
Forest Park and Amenities office and the Envirommental Education
office were bought under a newly reconstructed Forest Park,
Conservation and Environment Division. The Environment Education
programme in promoting a better understanding of forestry
canservation and the environment is supplying schools with
rasource material for projects. Regular school visits to both
rural and urban areas are frequently undertaken by the
Environmental Education Officer. The Division is also responsible
for the organisation of "Arbor Week"™ which is the "single major
awareness activity undertaken by the Department each year™" (1990
AR p.19). Radio spots, essay and poetry competition, thematic
posters and pamphlets are all part of the programme and the
response from schoels have been encouraging with over nine
hundred requests received this year (Ravuvu:0ct.91). The Division
also organizes workshops with various groups and is becoming
increasingly involved with women's groups and landowners and in
the training of forest guards and rangers.

The Forestry Parks and Amenities officer is also involved in
‘forestry conservation programmes with schools, maintains the
Colo-i-8uva Forest Park and provides advice +to landowners in
forest based tourism projects such as Bouma and Waikatakata.

Forests in Fiji are divided for management purposes (at the
present time based on the 1972 Forest Inventory) inte three main
types in the 1990 Forestry Department’'s Annual Report -~
indigenous forest and plantations are under +the category of
production forest whilst the other two types are identified as
rrotection forest and non~commercial forest. These forest types
are found within the various land ownership classes of State

land, State lease, native land, native lease, private freehold
land and forest reserve (see Table 1).

The application of the Forest Act to these various land ownership
classes commonly results in different regulations, procedures and
~authorities involved in forestry administration and operation. To
avold problems that could result from multi agency regulation,
the Act provides for an advisory board, the Forestry Board
consisting of the Conservator as chairman plus six other members
appointed by the Minister to be made up of one person appointed
on the recommendation of +the Native Land Trust Board, four
members of the civil service and one member to be a Fijian as
defined in the Fijian Affairs Act. The members are appointed for
two years and the Board is responsible for advising the Minister
on matters relating to forest policy (s8.4). Forestry Committees
established by the Minister also advise the . Forestry Board on
matters relating to forest matters of local relevance (s.5).
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No Forestry Committees have been established and the Forestry
Board which usually meets once a quarter has been inactive since
1990. The Forestry Department sees the role of the Board as

valuable and plans to reactivate the Board in the near future
{(Chang:0ct.91)

Statutory Background

The principal legislation governing forestry matters in Fiji is
the Forest Act 1953 {though this Act is likely to be replaced in
the near future by a new Forestry Act). The Conservator of
Forests, who is the administrative head of the Ministry is
Iesponsible to  the Minister for the administration of reserved
forests and for all matters prescribed in the provisions of the
Act (s.3). The Minister for Forests has enormous responsibilities

under the Act for forestry and section 9(3) is indicative of
such powers:

"the powers of the Conservator under this section shall

be exercised subject to such directions as the Minister
may deem fit to give him"

Forest Types - Managément Category

Forest lands are allocated to different management areas with
each area emphasising the particular resource value and uses
which are subject to management prescriptions, mainly through the
creation of offenses designed to protect them. Generally, forests
are identified by two broad categories, Firstly, for economic
reasons no forest land is eliminated from consideration for
timber production. This category identifies those areas which are
economically suited to timber production which is also dependent
On- a range of pertinent factors such as areas where the land can
be adequately restocked. Secondly, timber harvesting is
bprecluded from other categories of forest 1land which are

dependant on minimum management reguirements or environmental
constraints.

The Forestry Act establishes a pumber of different forest
Categories - Reserve Forests, Nature Reserves, Protected Forests
and Silvicultural,Area ~ and all are Created by Ministerial
declaration. The forest categories are not specifically defined
in the Act but the descriptions and the degree of pProtection for
each category is found in other parts of the Act. The activities

that are prohibited in each category are set out in section 12 in
the form of offenses,
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Reserved Forests

There are at present 16 remaining (of the 24 declared under the
Forestry Act) reserved forests in existence in Fiji comprising a
total of 29,800 hectares (Forestry Register). Reserved forests
can only be declared on unalienated State land and land leased to
the State {s.6(1)). The Minister may also include any alienated
land in a reserved forest if it is considered that the land
should be  acgquired for public purposes under - the State
Acquisition of Lands Act (s.11). As the purpose of reserved
forest is undefined under the Act, forests graded as such are
reserved for future and present productive use.

Under section 12 of the Act, the activities which are prohibited
in reserved forests or silvicultural areas include grazing,
felling, injuring, burning and removal of forest produce;
cutting, damaging and removing forest produce, building livestock
enclosures, setting fires, clearing cultivation and digging,
obstructing or constructing roads and waterways; setting traps,
snares or nets and using firearm, poison and explosives:
destroying and damaging forest property, entry into areas
prohibited by regulations; damaging, altering, interfering with

boundary marks, notices and fences:; hunting and fishing
(s.12(a)).

"On State land, not being land in a reserved forest or alienated

land, the felling, injuring, burning and removing of forest
produce is prohibited (s.12(b}) and anyone whe lights, or throws
lighted material within four = hundred vards of a reserved forest
can also be prosecuted (s.12{c)).

These activities can be authorised by the Conservator through a
licensing system and conditions may also be imposed for any
activity authorised (s5.33). The Conservator does not reguire the
prior consent of the Native Land Trust Board to issue a licence
in a reserved forest or silvicultural area (s.33(2)).

In 1990, there were fifteen prosecutions for forest offenses, of
which fourteen inveolved the removal of forest products and the
fifteenth case invalved the shooting of pigeon in excess of the
quota permitted during the pigeon shooting season {1990 AR p.10).

No rights in a reserved forest or a silviculture area can be
acquired except by a written grant or contract with the
Conservator or within a mining tenement by the Director of Mines
with the consent of the Conservator (s.9(1)). But in cases of a.
grant or contract concerning native land in any reserved forest
where no provisions for royalties have been made or provisions
for royalties have been made at a rate less than that prescribed,

the prior approval of the Native Land Trust Board is reguired
(s.9(2)).

59



Customary native rights to hunt, fish, collect wild fruits and
vegetables can be exercised in any native land contrary to the
prohibitions in section 12, but these rights do not extend +to
reserved forests (s.36(1)(a)).

Nature Reserves

'The Minister has power to declare any part of the reserved forest

as a nature reserve under gection 7(1) of the Act. Power to
declare a silvicultural area in a reserved forest (but not in a
nature reserve) is provided for under section T(2). Nature
reserves are protected from commercial use and are governed by
the same regime as the reserved forests. {s.7(3)). The same
activities prohibited under section 12 are also prohibited in
nature reserves. An additional prohibition applies +to nature
reserves and to silvicultural areas as access is limited to the
hours of 6 a.m. until 9 p.m. Stricter controls are provided in
nature reserves as a licence for cutting, grazing or removing
forest produce is only permitted for conserving the natural flora
and amenities of the reserve (s.33(5)). A licence to hunt or fish
is only issued if the taking or killing of any species of animal
is desirable for conservation purposes (s.33(6)).

There are in existence seven nature reserves in Fiji covering a
total area of 5,720.2 hectares (Forestry Register 1991).

Protected Forests

The Minister may declare any native land, not being reserved

forest or alienated land, to be a protected forest. The consent

of the Native Land Trust Board is mandatory (s.8(1)). The
Minister may, with the consent of the Native Land Trust Board
declare the whole or any part of the protected forest to be a
silviculture area (s.8(2)). The Native Land Trust Board cannot
alienate any land in a protected forest by sale, transfer or
lease without the prior consent of the Conservator of Forests

(8.10(1). Any land lawfully alienated ceases to be part of the

protected forest (s.10(2)). To date only one protected forest has
been declared - Batiwal Protected Forest covering an area of
17,089 hectares (Forestry Register 1991}, though from all

accounts, Batiwai has been logged and not “protected’ as the term
appears to convey.

Under section 12(e) of the Act, the prohibitions applying in any
protected forests includes the cutting, taking, marking,
injuring, burning and removing of any forest produce and the

clearing, cultivating or digging - in such areas. The prohibitions
are less strict than those applying in reserved forests.
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Although the Forest Act makes no reference to Protection Forests,
the category is identified under the Fiji Forest Inventory 1973
and must be distinguished from Protected Forests.

The Inventory describes this type of forest by the differences in
land form rather than by the appearance of the forest cover
{Inventory p.40). Such forests are found ont the summit of knife
edge ridges or on very steep precipitous slopes. The forests in
these areas are protected by definition as logging on steep
slopes 1is likely +to cause serious soil erosion and damage to
water catchment areas. From all accounts, these areas are subject

to timbar concessions which makes the description “protection
forest' meaningless.

Silvicultural Areas

A silvicultural area "means any part of the reserved forest or
protected forest for the time being declared to be a
silvicultural area..."(s.2). Reference has been made earlier to
silvicultural areas under section 7(2) where any part or the
whole of the reserved forest (not a nature reservae) can be
declared a silvicultural area:; and under section 8(2) with the
consent of the Native Land Trust Beoard, the whole or any part of
the protected forest can be declared a silvicultural area. The
acquisition of rights in a silvicultural area by grant or
contract must be made in writing by the Conservator or in the
case 0of a mining tenement, by the Director of Mines with the
consent of the Conservator (s.9(1}). The same prohibitions’
applying. to reserved forest and to nature reserves also apply to
gilvicultural areas. The exemptions applying to customary native
rights under section 36 apply to silviculture area.

Fiji Pine

The species “Pinus caribaea' was first introduced into Fiji for
trials in 1955 from Belize when the Forestry Department "was
charged with finding some tree variety which would grow on
degraded talasiga lands of the west" {Gregor:1978). The policy at
the time was for Fiji to become self sufficient in +timber
supplies and to eventually produce enough for export needs. The
implementation of this scheme was put in +the hands of the Fiji
Fine Commission (now no longer a statutory corporation but a
privatised company known as Fiji Pine Ltd.}, a statutory
corporation created in July 1976 under the Fiji Pine Commission
Act. This nationally important industry expected to cover a total
plantation area of 55,700 ha by 1990 with earnings estimated at
$15m 1in exports (DP 9:p.78) suffers from one of Fiji forest's
major hazards, fire, some of which are deliberately lit. Gregor
writing in 1978 states that fire was a major hazard then but he
adds that "it is difficult to kill P. caribaea by fire once it
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reaches fifteen meters or so in height unless a full ecrown
conflagration is involved and such a possibility can be guarded
against by reducing the ground fuels by such means as controlled
early burning or the use of cattle...(Gregor 1978:31)

Specific Provisions for Native Land

Section 12(f) makes specific provision for offences on native
land not being alienated land or 1land in a reserved Fforest Gr
protected forest and prohibits the cutting, taking, converting
injuring, burning and removing of forest produce or the removal
of forest produce from native land. Unlike in protected forest,
the clearing, cultivation and digging for cultivation is
permitted. Under section 33(2) a licence relating to native land
{but not land in a reserved forest or silvicultural area), can

only be issued with the prior consent of the Native Land Trust
Board.

" As noted wunder section 9(2) any grant or contract made by the

Conservator relating +to native land in reserved forests or
silvicultural areas which does not make provision for royalty or
the royalty is at a lesser rate than prescribed, needs the prior
appraval of the Native Land Trust Board. '

Native customary rights exercised on any native land (not leased
to the State in a reserved forest) and from alienated land with
the consent of the owner are 1limited to family needs such as
housing, fishing, firewood and cther wvillage and domestic
purposes (s.36(b)) and do not extend to cultivation.

Specific Provisions applving to State Land

On State land (not in a reserved forest or alienated land) it is
prohibited to take, convert,cut injure, burn or remove any forest
produce (s.12(c)); and any licences issued relating to State land
{other than State land in a reserved forest) needs the consent of
the Director of Lands (5.33(3)).

Specific Provisions applying to Alienated Land

Alienated 1land is land "the subject of sale, lease, grant,
transfer or exchange" (s.2). A licence to remove forest produce
can only be issued with the consent or on the application of the
owner or registered lessee (s533(4)). Under section 12(g), the
removal of any forest produce from such land is prohibited. The
consent of the owner is alsc required for the exercise of native

customary rights of forest produce from alienated land.
(5.36(b)(ii}).
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The Licencing System

As noted earlier that unless a person is authorised by a licence,
grant or contract, a range of activities in +the different
categories of forests is prohibited under section 12 of the Act.
The Minister is empowered under section 35 to regulate conditions
for licences and "may restrict or prohibit the issue of such
licences in respect of classes or descriptions of forest produce
or in respect of areas" (s.35(2)(a)).

The Forest Regulations 1955 and subsequent amendments provides
for licences for timber concessions not to exceed thirty years
and ten years in other cases; although these licences can be
renewed (r.3(1)). The Conservator may impose additional
conditions for conservation purposes such as boundary
clearances, controlling, prohibiting or contreolling the felling
of trees of any class or species of trees or the taking of any
other forest produce; the felling of trees of any specified
species; the method of felling trees and the extraction of forest
produce {(r.3{1)(a-d)). 1In 1990 the Fiji National Code of Logging
Practice was adopted by the Forestry Department as it was found
that the guidelines incorporated in 1licence conditions and
concession agreements were +too vague and limited in wvalue.
Although the Logging Code has no legal status as yet, logging
conditions in the Code will eventually be included in logging
licences. A licence may be revoked by the Conservator if
conditions have not been complied with (r.3(2)}). A licence may
also be canceled if a deposit has not been paid {r.5(4)).

Logging Operations

Logging operations have come under increasing criticism over the
last few.years and the results of deforestation and the damage
caused by uncontrolled logging practices such as soil erosion,
damage caused +to water catchment areas, rivers, streams, forest
species and other forest products are all too evident.

The Fiji National Code of Logging 1990 provides for planning,
operational and environmental reguirements = and spells out the
safety regquirements for +the equipment to be used in logging
operations. The Code also requires all untrained logging
personnel to attend an approved training course by the Fiji
Forestry Training Centre and to undertake the required tests. All
existing untrained logging perscnnel must attend the approved
training course by 3lst. December 1992: and all new recruits to
the logging industry must attend +the course and obtain the
necessary certificate before a logging licence will be issued.
The environmental protection measures provide for detailed
guidelines to protect water catchment areas, creeks and streams,
and to prevent soil erosion especially on banks. Seasonal
restrictions can be imposed if harvesting operations are
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detrimental to the environment. Fire precautions and the control

of pollution from machinery or logging operations have also been
included.

In addition to the adoption of the Fiji National Code of Logging’
Practice the Native Land Trust Board attempted in 1985 +to
develop policy guidelines for logging on native land.

The policy paper developed by Salmon and Thomerson in 1985 was
also designed to bhe used as a manual. The paper outlines the
management for the (a} remaining forest +to ensure perpetual
hardwood industry on native land (b) the maximum utilization of
the forest resource by processing to obtain export guality timber -
product (c¢) to ensure maximum benefit to the land owners and (4)
to protect the environment. The paper ocutlines that logging of
indigenous forests should only be permitted from:

(a) production forests only;

(b) logging to be prohibited from protection forest as this will
provide the minimum area necessary for natural forest for
environmental protection: :

(c) sound measures should be taken to "affaorest and reforest
logged areas; and that two thirds of the +total land area
logged annually be replanted to ensure that one third of the
annual deforested area be reforested in hardwoods to ensure
that on completion of logging from production forests there

will be sufficient plantation timber to maintain a perpetual
hardwood industry.

The policy paper also suggests that logging licences are ta be
carefully controlled and in the last 4 years the terms and
conditions of licences and concessions have been reviewed and
amended to incorporate environmental protective measures and to
be brought in line with sound forest management practice. The
Native Land Trust Board has been assisted in this regard by the
United Nations Centre for Transnational Corporations.

Under section 33(f)(i) of the Native Land Trust Act, the Minister
iz empowered to make regulations for the issue of licences on
native land with respect to "the removal of timber, forest
produce, sand lime and common stone". The Native Land (Forest)
Regulations 1943 and subsequent amendments have been found by the
Board to be inadequate and limited and in need of revision.

Under +the Native Land (Forest) Regulations, r.3 prohibits the
felling, cutting, ringing, lopping, tapping or injuring by fire
or otherwise any tree:; the cutting, conversion, manufacturing or
burning to charcoal of any timber or the taking and removal any
forest produce except by licence. The Conservator of Forests can
authorise the cutting, manufacture or collection of forest
produce for any period not exceeding six months (r.9).
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The regulations also specifies the size of +trees that may be
taken (usually prescribed by girth measurements) and the species
of trees that are protected. Any taking can only be done with the
express authorisation of the Corservator (r. 12) The Board also
has power to prohibit or restrict the cutting or remcval of any
forest produce within any specified area of native land if it
considers it necessary (r.16).

These provisions do not affect any native customary fishing and
hunting rights nor does it prohibit +the exercise of customary
rights to forest products considered necessary for the
construction and repair of the family dwelling house and for
other domestic or village uses (r.l17).

Environmental Impacts of Logging Operations

The State of the Environment Report faor Fiji 1991 states that the
amount of soil ereosion caused by logging is dependant on logging
practices and the kind of land being logged and that the removing
of trees has far less impact than roading and skidding. Studies
. would need to be carried out to assess the effect of logging on

aother aspects of the environment such as wildlife, fragile
ecosystems and water catchment areas to see how these resources,

if lost through logging, can be further protected or replaced and
at what costs. ’ '

Illegal logging and questionable logging practices have been a
source of great concern in Fiji; and Drysdale suggests that a
system of logging audits should be established and regular

surprise audits on log removals and spot checks could curtail
such practices (1988:30,31).

The State of the Environment Report 1991 indicates +that the
damage to trees and vegetation always look severe after logging,
but many forest species have a remarkable recovery rate, partly
due to their evolution in a cyclone prone environment. There have
been onily two short term investigations done in Fiji on
regeneration and they provide encouraging results on the ability
of forests *o regenerate to a semblance of their former diversity
and composition. This statement may be valid for the wet =zones
of Fiji but in the dryer =zones the position can be quite
different as the forests can quite easily revert to grass land as
found in the Nausori Highlands. The Report adds however +that
there is insufficient attention to the vitally important question
of what happens to the forest vegetation after logging. The
absence of any long term and even medium term research programme
to monitor this is a serious deficiency.

The Enviraonment Report concludes that there are also no
controlled field studies on the effects of logging on wildlife
although some attempt has been made to investigate the effects of
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logging on the silktail in Vanua Lewvu, its findings were
uncertain.

Enforcement

Under section 20 of the Act, forest officers and police officers
may (a) without a warrant demand the production of any authority
or licence for acts for which a licence or authority is required;
(b) arrest any person within any alienated State or native land
possessing  forest product who fails to give a satisfactory
account for it; {(c) arrest any person reasonably suspected of
being in unlawful possession of any forest produce; (&) seize and
detain forest produce and any instruments related to . the offence
(e) and seize livestock found trespassing in any reserved
forests. They are also authorised to enter any timber yard and
sawmill by day to inspect forest produce. Persons arrested mast
be taken to the nearest police station without unnecessary delay.
If the offence is compoundable under the provisions of section
19, an officer is empowered to accept compensation under section
20{2). Compensation under section 19 is not to exceed five times
the estimated damage and where the value cannot be estimated, the
sum is fixed for +twenty dollars for each offence. Only the
Conzervator or the Assistant Conservator is rermitted to compound
offenses (s5.34(1)) and all other forest officers must be
specifically empowered by the Minister {s.34(2)).

Under section 15 any person guilty of an offence against the Act
igs liable to  a fine not ‘exceeding three hundred dollars or to a
term of imprisonment not exceeding six months or +o both fine and
imprisonment. Where forest produce has been damaged, injured or
removed, +the court may, in addition to any other penalty order
compensation © but not exceeding the value of the produce (s.16)

and any instruments used for the commission of the offence can be
confiscated by an order of the court (s5.18).

The Conservator is empowered under section 21 to seize property
and dispose of it when an offence has been comnitted by an
unknown offender or an offender who cannot be found. The property
cannot be disposed of unless the required notice has been
published and the notice served on anyone who has an interest in
the property (=£.21). Any one interested in the seized property
may, within one month of the publication of the notice, appeal to
a magistrate against the taking of possession of such property
{s.23). In cases where no appeal has been filed and the time for

taking possession of the property has lapsed, the property will
vest in the State (s.24).

_ Under section 22, any forest officer or magistrate is empowered

to sell any seized property "subject to speedy and natural
decay." :
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The Forest Regulations provide that any person cutting and taking
forest produce under the authority of a licence must produce it
if required by a forest officer, police officer, customs officer
or a person authorised by the NLTB (reg.6).

Any forest produce cut or collected under the terms of a licence
vaests in the State or native owners under section 28 if the

produce is not removed within a month or within the time period
allowed by the Conservator.

To ensure the protection of silvicultural areas, the shooting of
livestock habitually trespassing in such areas is permitted under
section 30. Livestock found in silvicultural and reserved forest
areas is deemed +to be there under the authority of the owner,
unless the contrary is proved{s.14). Any livestock seized and
detained wunder section 31 must be paid for by the owner in
addition to any fine or penalty imposed by a magistrate or the
forest officer compounding the offence {(s.31).

Fire

Fire is one of the principal causes of deforestation particularly
in the dryer regions of Fiji. The gecgraphical situation with
respect to climate is very important as the dry western areas of
Fiji are essentially different from the wetter eastern side in

terms  of ecosystem types, management requirements and
vulnerability.

The Forest Act and Regulations, the Fiji National Code of Logging
as well as other Acts and regulations make various provisions on
fire. Under section 12(b)(v) of the Forest Act it is an offence
to set fire or to assist anyone to set fire to any grass,
undergrowth or any- forest produce; and the exemptions of section
36 which extend to customary native rights do not extend to the
setting of fire to grass or undergrowth (5.36(4)). Under section
12 (d) it is an offence to light a fire or throw down any match
or lighted material within four hundred vards of a reserved

forest in such a manner as to subject -the reserved forest to risk
. of fire. .

The Forest (Fire Prevention) Regulations 1972 apply to all
reserved forests, nature reserves, government controlled
plantations in - Ba, Bua, Kadavu, Macuata, Nadroga, Navosa and Ra
and in +the tikina of Vaturova .in Cakaudrove; and +to all land

within the omne mile boundary of the reserved forest, nature
reserve or government controlled plantation area or to any other
land specified by order of the Minister. A fire licence may be
issued by a forest officer containing terms and conditions deemed

necessary (reg.3) and no other person. is authorised +to start a
. fire out doors without a licence (reg.4(1)).
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The Commission's Forests {Maintenance and Protection)
Regulations, 1987 (Legal Notice ©No.29) were promulgated under
section 4 of the Fiji Pine Commission Act (now replaced by the
Fiji Pine Decree, 1990 (No.29)); and provide that all pine
plantations and areas within one kilometer of them are declared
to be "protected places". Admittance to such areas are restricted
and the lighting of any fires is prohibited except by written
permisgion of officers of the Fiji Pine Commission or other
authorised officers (s5.2,s5.3,s5.4).

The Land Conservation and Improvement (Fire Hazard Period) Order
1969, administered by the Ministry of Primary Industries,
prohibits the burning of vegetation in designated areas (s.3)
during the fire hazard period from the 1lst. July to 3lst.
December of any year. The designated areas are provided faor in
the schedule to the Order. The Order does not apply to the
burning of vegetation by an owner for the purposes of cultivation
or harvesting of sugarcane, or by a person with written
authorization by a District Officer or Roke or District

Agricultural Officer or a person recommended by the Commissioner
of a Division {(s5.4}.

The Prevention of Fire Act 1878, administered by the Ministry of
Forestry, applies generally to land situated outside the ilimits
of a town (s.12) and provides for precautions that must be taken
by land owners when intending +o light a fire. Notice must be
given to adjoining landowners and (in the case of Fijians) to the
nearby village (s.3). An open space of four metres in width must
be cleared around the land before a fire iz 1lit. Penalties of

. fines and imprisonment are imposed on anyone who negligently or

wilfully sets fire to any land. Fire rangers may be appointed in
each Division to prevent and to combat fires; and the fire
rangers are given power to reguire a person to extinguish any

fire considered to be dangerous or to hand those resisting to the
police. ' '

Proposed Amendment to the Forest Act

A study carried out in 1991 of the Forest Act by the ¥Food and
Agricultural Organisation {(FAQ) has proposed a set of amendments
to the Act. Broadly, the amendments provide a major shift in
emphasis to make planning a central function of forest
management. This will change the whole balance and orientation of
the law and it will no longer be appropriate to describe forest

management in terms of the acts prohibited in each category of
forest land. '

As planning is envisaged to have several dimensions, the Forestry
Department has been considering the whole aspect of national
forest planning which will require information on forest
regsources and 1land suitability data. The national plan is
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envisaged to set not only targets for forest production,
Processing and marketing but alse for forest conservation and
land use. Planning will be required for each level of forest
area, forest concession and in critical watersheds and protection

areas and the plan is expected to give legally binding guidance
to each area.

Management Plans will also ensure that concessions are subject to
‘forest plans and post-logging use of land will be an essential
feature. Plans for watershed management and in general for
sustainable management for land resources are an essential legal
instrument where authoritarian regulation is undesirable and
impractical. The extension of management to large area of
protection forest and to logged areas is essential to praserve a
meaningful forest estate and conserve its scil and water
resources. Post logging management will be made an essential
feature of the logging licence or ceoncession.

Landowner participation will ‘Play a key role in watershed and

protection forest management and in every other management
category.

Special recognition will be given to plantation forests and
emphasis will be given to tree planting activities.

For Information:

Gregor. E.W. 1978 The Fiji Pine Commission: Its Development and
Future Fiji Society Volume 14 p. 29-39.
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6. MINING AND MINERALS

Mining Act
Continental MINING : Petroleum
Shelf Act (Expleration and
Exploitation) Act

Quarries Act

There is only one mine operating at present in Fiji, the Emperor
Gold Mine at Vatukoula but there are two separate metallurgical
mill processes currently operating there - one being the original
mill treating gold ore which is operated by Emperor Gold Mining
Company Limited and Koula Mining Company Limited. The second
plant is retreating old tailing dams to recover residual gold
contained within and is operated by Ranger (Fiji) Limited.

The State of the Environment Report 1991 states that there are
other prospects in various stages of exploration or feasibility
study including a large copper deposit in Namosi, the former gold
mine at Mount Xasi, Vanua Levu; and the marble deposits at
Nagalimare and Wainivesi. The Report points out that the  two
serious environmental hazards in the operations of the gold mine
at Vatukoula are the gaseous discharge from the smokestack and
the effluent from the tailing ponds with potentially high levels
of suspended solids and hazardous levels of cyanide.

The Mineral Resources Department point out that there are however
tailing dams that are constructed for the purpose of retaining
suspended solids allowing for the solids to settle in order that
only clear fluid (i.e. free from suspended solids) is discharged
as effluent. For environmental purposes the tailing dams are

fundamentally necessary to avoid sedimentation occurring in such
areas as natural surface waterways.

Although cyanide is of great concern as a chemical element in
effluent discharges, the Mineral Resources Department further
point out that metallurgical mill processes employed at
Vatukoula does incorporate cyanide destruction circuits which
almost completely eradicates cyanide. However, there is a
possibility that - effluent would contain heavy elements which
originally were an integral part of the ore being treated and
then become liberated as a consequence of the metallurgical
process. These elements are not easily destroyed and could remain
in =solutieon to be discharged as effluent. It is these toxic
elements which are of major concern and the Mineral Resources
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Department constantly monitors effluent in order to detect their
possible presence (Walker:Jan.92)

The principal statutes governing mineral resources in Fiji are
the Mining Act 1965 as amended and the Petroleum (Exploration and

Exploitation) Act 1978. The Mining Act proceeds from the basic
premise that:

"All minerals of every description, including oil as
defined in the Petroleum (Expleoration and Exploitation)
Act in or under all lands of whatsoever ownership or
tenure and in whosoever possession or enjoyment they
may be, are, and shall be deemed always to have been,
the property of the State and shall be deemed not to
have been parted with under any alienation, dedication,
lease, licence or permit..." (s.3(1)).

In general, the ownership of all minerals and petroleum is vested
in the State. The State may, alone or in conjunction with others
have liberty at all times, enter any land in Fiji to search, dig
and carry away any minerals but the rights conferred on the
State can only be exercised by the Director, an inspector or any
authorised perscns (5.3(2)(3)). .

From the above, it must be noted that the owner of private
freehold or native land does not own the minerals under that land
but leases and licences can be granted which allows not only the
State, but others, to explore or mine for minerals.

However, under Article .9(7) of the 1990 Constitution of +the
Democratic Republic of Fiji, provision is made that " where any.
law makes provision for vesting in the State of the ownership of
unextracted minerals...then notwithstanding the provision of that
or any other law, any royalties or proceeds received by. the State
in respect of any minerals extracted from any land or from the
seabed over which there exists any registered customary fishing -
rights, shall from the date of the commencement of this Constitu-
tion become payable +to the owner of the surface of that land or
the beneficiary of the registered customary fishing rights as the
case may be, subject to the right of the State to retain such
proportion of any such royalties or pProceeds as may be approved
by the Cabinet from time to time, and to retain in addition the

cost of administration by the State of any mineral exploration
and extractions."

Mineral is defined in the Mining Act to mean precious metals,
precious stones, earthy minerals (i.e, non-metallic minerals such

as bauxite), radicactive minerals, coal and metalliferous
minerals (s.2).
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Under the 1990 Constitution the definition of mineral has been

expanded to include geothermal heat and energy. Article 9(11)
defines "mineral" as follows:

"any substance including petrecleum resources, gas,
gecothermal heat and energy and any substance defined as
minerals or petroleum under the Mining Act and the
Fetroleum {(Exploration and Exploitation) Act or any
other enactment."

Government Protection Area

A government protection area of up to a maximum of 250 ha. can be
established by the Director of Mineral Resources by notice in
the Gazette. Protection areas are closed to prospecting and can
be established for a number of- purpeoses which cgould include
conservation for environmental reasons or closed tog . obtain the
best possible proposals for the development of the area rather

than -developing the area on a 'first  come first serve' bhasis
(Simpson:Nov.91).

The consent of the Director is necessary for mining in a
government protection area except where a mining tenement is held
over the area (s5.5(2)). The establishment of a protection area is
subject to cancellation (s.5(1)). The Minister of Lands and
Mineral Resources may also by order prohibit or restrict
prospecting for any specified mineral and may by a subsequent

order, grant exclusive rights to persons named in the order
(s.4).

Holder of a Prospector's Right

Under section 24 the holder of a prospector's right (subject to
any law relating to drainage, land conservation and the control
of natural water supplies), is permitted to enter land open to
prospecting after first giving written notice to the owner or
occupier. Entry into unalienated native land is prohibited unless
copies of the notice have been sent to the NLTB and the
Commissioner of the Division where the land is situated
(s.24{(1)(a){i)). Entry is also prohibited on land subject tao a
prospecting or a special prospecting licence, a mining permit,
mining lease or special mining lease (s.24{ii)(iii)(iv)).

A prospector is permitted to remove any undergrowth or use any
tree, (except planted trees, trees of the sandalwood species and
those included in the first three classes of the First Schedule
of the Forestry Regulations), for prospecting purposes. The
Director may regulate the clearing of trees and impose
restrictions if the .clearing is likely to interfere with the
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course of any stream or cause erosion (s.24(c)). Any excavation
must be fenced or secured and on leaving the neighbourhood, the
prospector is required to f£i1ll the excavations to prevent persons
or livestock from falling in (£.24(i)}). A holder is only
permitted to use water £from the water course for washing or
sluicing to test the mineral qualities pravided it does not
- effect the quality or the flow of the water (Z4(e)).

The holder of a prospector's right is prohibited from burning,
any grass, bush, forest, undergrowth or any standing vegetation:
and for any damage done to the surface of the land, the holder

of the ° prospector's right is 1liable to pay compensation
(s.25(2)(3)).

(a2} Prospecting Licence

A Prospecting Licence gives the holder the right to prospect in
an area of up to a maximum of 400 ha.(s.26(1)). Although a
Prospecting Licence Area cannot be extended beyond 1200 ha. each
area in excess of 400 ha. can be held by other prospecting
licence holders up to and until the maximum stipulated hectares
-for a Special Prospecting Licence is reached. Special Prospecting
Licences can be granted for areas of land in excess of 1300 ha.
The period in which the licence remains valid and the terms and
conditions imposed are at +the discretion of the Director.
Although there are no specific references in the Act for the
submission of any environmental informatiorn or the requirement of
an EIA, the Director as a matter of policy does require an EIA to
be submitted prior +to the grant of permits. The Director also
has power to enter into covenants with the licencee and in
addition, impose environmental conditions in the licence
(8.26(3)(b})}. The Director may also require a bond, with or
without sureties, for the sum of one hundred dollars or more
before issuing the licence. The bond could be used to ligquidate
damages for any breach of the licence conditions (s.26(3)(c)).

The prospecting licence gives the holder the exclusive right to
pProspect for those mineral({s) specified in the licence
(s.27(1)). All minerals cbtained in the course of prospecting are
the property of +the State and cannot be removed or disposed of
without the written consent of the Director (s.28).

A prospecting licence may be cancelled automatically on the grant
of a permit to mine, or on the issue of a mining or special
mining lease over the whole or any part of the land subject to a
prospecting licence. If within 14 days of the grant of a licence
or lease, the licencee applies for a new Prospecting licence aver
any part or the whole area, the application for a prospecting

licence will be given priority over any other licences over the
same land (s.29).
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Special prospecting licences may be approved by the Minister for
Lands and Mineral Resources for an area not less than 1,300 ha
provided that the applicant satisfies the Director that unusual
circumstances exist. The Minister for Lands and Mineral Resources
has wide discretion to impose any terms and conditions considerad
appropriate (s.30) and although there are no specific references
in the statute for the submission of an EIA, the requirements for
an EIA are made part of the conditions as a matter of policy.

Mining Permit

Where minerals have been discovered in commercially recoverable
quantities, a mining permit may be granted for a period of two

years (s.31). Extensions may be granted for a period of one year-

with respect of each extension (s.31(3)).

Where the Director is satisfied +that +the mineral bearing
qualities of the land are commercially recoverable, a mining
lease may be issued on the cancellation of the mining permit
{s.31{4)})). The Director may impose conditions including an EIA to
be carried out before the granting of the permit to mine.

- Mining Lease

A mining lease may be granted by the Director to the holder of
the prospectors right, holder of a prospecting licence or halder
of a mining permit (s.32(1)). A mining lease can be granted for a
period of up to twenty one years (s.32(2)) and a further
extension of twenty one years can be granted provided the mining
operations are conducted in a normal and businesslike manner, two

months written notice have been given and the prescribed fees
paid (s.32(3)).

A condition implied in every mining tenement is that the holder
must pay compensation for any damage done to the surface of any
land or improvement through prospecting, mining or opther
operations (s5.40(1)) unless the land is restored (s.40(6)).

The Director has wide powers to impose conditions before granting
a Mining Permit, Mining Lease or Special $Site Right. The
conditions, including environmental conditions are imposed after
consultation with the Environment Management Unit of the Ministry
of Housing and Urban Development and other relevant Government
Departments and statutory  bodies. Professional advice an
technical details of EIA requirements, land restoration and
rehabilitation make up part of the consultation process.

74



Restricted Areas

The Mining Act prohibits prospecting or mining in any Fijian
village, burial site or land set apart for any public purpose,
any land within 30 meters of a dwelling house unless +the owner
congents, any land under crop, land within the boundaries of the
city or town except with the consent of the owner of surface
rights, any land reserved for railway or public roads, any land
within 60 meters of any spring in use as a water supply source or
in any area declared as a catchment area: or in any artificial
reservoir, water works or water supply buildings, {except with
the consent of the Commissioner of @ Water Supply); any raserved
forest, except with the consent of the Conservator, and any land

the Minister may by order close to prospecting or mining
{s.11(1)).

-In every mining tenement (i.e. piece of land held by somecne for
mining purposes), a number of covenants are implied against the
holder. The holder is prohibited from felling any planted tree
particularly of the sandalwood species or any tree included in
the first three classes of the First Schedule to the Forests
Regulations, without the consent of +the dwner or occupier. An-
application can be made .to the Director for approval on the
refusal of the owner or occupier to give consent {8.20).

Restoration of Lang

The Act provides under section 43 for the Director to order the
holder of a mining tenement to restore the surface of the land
where the surface has been disturbed by prospecting or mining
operations. The regquirements of restoration must be included in
an appendix attached to the order. At the abandonment or
termination of any mining tenement, the holder must secure the
area within 30 days from that date by filling up all the shafts,
pPits, holes and other excavations in a permanent manner, remove
all post markings and provide a certificate to the Director on
completion. Any failure to restore the land and to comply with
. the conditions, the Director has the right to secure the

excavations and to deduct the sum from any amount deposited by
the holder with the Director (s.43)

Surface Protection

The Mining Regulations provide for the protection of the surface
areas of mines by the requirement of proper fencing around mine
cavities (r.116). No excavation which ig likely to result in the
subsidence of the land surface will be rermitted except with the
prior written permission of the inspector who may impose other
conditions considered necessary to protect the surface (r.117}. -
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JAll land on which water containing any peisonous or injurious
chemical is stored "shall be effectually fenced to prevent
inadvertent access" and notices erected to warn peaple of the
danger of making wuse of the water (r.123}. The storage of
mercury, cyanide and other poisonous substances are to be stored
in separate compartments especially set aside under lock and any
removal must be first authorised by the manager (r.120). Where
quartz or any other substance is crushed or handled in a dry
state, it is mandatory that appliances are used to abate the
accumulation of dust (r.124). Dams built for impounding water or
tailings must be properly constructed so as not to endanger life,

limb or cause damage to property and a satisfactory spillway must
be provided (r.125).

During the course of prospecting or mining operations, the Mining
Regulations provide a penalty of a 100 dollar fine if anyone
deposits or discharges any rubbish, dirt, filth or debris or any
waste water from sinks, sewers or drains or filthy water or
chemical or other substances ' deleterious to animal and vegetable

life, or any other noxious matter ar thing, without written
authority of the Directoxr {r.82(1)).

The Director may however authorise the holder of a mining
tenement, to deposit or- discharge sludge, tailings or cother
mining debris into any watercourse "at such times and in such
places and subject to such conditions as the Director thinks
fit"(r.82(2)). In granting the permit, the Director may require
the holder to provide an alternative water supply at the holder's:
expense 1f the water supply 1is affected by the discharges of
mining debris into the watercourse (r.82(3)). The permit of the
Director does deprive the riparian owners of their injunction
(i.e. to prohibit a party from doing some act) remedy but the
permit holder can be ordered to provide an alternative water
supply by way of compensation for injuries or damage suffered.

Regulation 59 (b) and (¢) alsc provides for penalties 1if any
person permits sludge or other noxious matter to flow into or

pollute the water or injures the banks of a race, dam or reser-
voir or any works connected with it.

Quarry Pefmits

The Quarries Act 1939, as amended, applies ta:

"avery excavation and place (not being a mine) in which
persons work at the removal of rock, earth, clay, sand,
soil, gravel, limestone, or such other common material
substances as have been declared by the Minister under

section 2 of the Mining Act, by notice in the
Gazette..."({s.2).
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Section 2 applies to "every excavation' and this description is
broad encugh tao include Borrow Pits. The term Borrow Pit is
frequently used but there is no mention made in the Quarries Act.
Generally, a Borrow Pit is an area excavated mainly for soil and
sand and wunlike stone or rock gquarries, explosives are not
usually used in Borrow Pit excavations. Borrow Pits can be quite
enormous and have Jjust as much a negative impact on the
environment as quarries.

Quarrying licences and other excavation licences such as for
Borrow Pits are issued by the Lands Department for State land and
by the Native Land Trust Board with respect to native land. These
licences appear to be issued infrequently for Quarries though
more frequently issued for sand, soil and gravel excavations.
Although the Department of Mineral Resources does not issue
Quarrying licences they are responsible for the enforcement of
provisions contained within the Quarries Act but have no power to
cancel an operator's right to gquarry when conditions are
breached. The Department of Mineral Resgurces is of the view that
for ease of implementation and to ensure the compliance of
operators with Quarrying conditions, it is suggested that
Quarrying licences should be made part of the responsibility of
the Department of Mineral Resources and Quarrying licences should
be granted in the same way- as a Permit to Mine or Mining Lease.

With the damage that can be inflicted on the environment and to
human health by dust and fumes caused by sand, earth, sandstone
and gravel mining and processing operations, some form of control
can be exercised by the Quarry inspector if it is considered that
quarrying operations are dangerous and may cause injury to the
body; or are detrimental to the health and welfare of any one or
injure live stock. A written notice can be served on the owner
Tequiring the situation to be remedied or the inspector may order
work to be suspended until the danger is removed (s.5(1)). 1In
addition, further control is suggested whereby a deposit of a
performance bond with the relevant licensing authority should be

imposed +o ensure compliance with the Quarries Act and the
environmental conditions imposed. o

It is possible that the law of public nuisance under the Public
Health Act is capable of use to supplement the Quarries Act if
considered necessary to abate the nuisance.

R, 24 of the Quarries Regulations contains provisions regarding
fencing and warning notices where subsidence or cavities have or
are likely to occur (r.24). The Inspector also has power to order

discussed trenches, pits or other excavations to be filled or
securely fenced (r.25(1)).

Adequate ventilation in all subterranean workings of a quarry
should contain not lass than three cubic meter of fresh air per. -
minute for each person employed (r.54(1)) and where ventilation
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of any part of the guarry is unsuitable or inadequate, a Quarry
inspector may issue a notice for additional ventilating
appliances to be installed (r.54(2})). If an inspector considers
the health of the workmen are endangered by dust from rock-drills
or by dust from any cause, a notice in writing must be issued to
the owner, agent or foreman in charge to use jets or sprays of
water to prevent the nuisance and keep the air free and prevent
the accumunlation of dust. In cases where the rock or other
substance crushed is dealt with in a dry state and the dust
produced is considered by the Inspector to be dangerous to health
of the workmen, a written notice can be issued for measures to be
taken to remove the nuisance and prevent the dust circulating and
being breathed in by workmen (r.57).

There is no specific statutory requirement for the submission of
an EIA in connection with a quarry licence ' application but the

informal EIA pracedure at present in practice requires EIAs for
these types of operations. :

Mining on the Continental Shelf

Under the Continental Shelf Act 1970:

"All rights exercisable with respect to the continental
shelf appertaining to Fiji and 1its natural resources
for the purpose of exploring that shelf and exploiting
those resources are ...vested in the State" (s.3(1)).

The Minister of Lands and Mineral Resources may by arder
designate any area of the continental shelf within the
territorial limits of Fiji for the purposes of exploring for
petroleun and minerals (8.3(2){3))}. The construction and
improvement of any work on the seabed in the designated area

Trequires the written consent of the Minister. The Act regquires

detailed plans to be submitted for any work proposed though the
inclusion of environmental information is ~not specifically
required. The Minister may refuse consent if it 1isg considered

that the application is likely to cause obstruction or any danger
to navigation (s.7).

Where any oil is discharged in a designated area from a pipeline
Or as the result of any operations for +the exploration of the
seabed or subsoil or the exploitation of the natural resources,
the owner of the pipeline or the person carrying out the
cperations will be guilty of an offence unless it can be proved
that the discharge was due to some other unauthorised person aor
{in the case of an escape), that all reasonable care was taken to

prevent the discharge or that all reasonable steps were taken to
stop or reduce it (s.9). .
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Under section 10 of the Act, the Minister is empowered to make
regulations prescribing measures to be taken in a safety zone for
"the protection of the living resources of the sea and the natursal
resources of the seabed and subsoil from harmful agents
(s.10(c)); and to prohibit or restrict exploration of any
specified part of a designated area or the exploitation of the
natural resources which in the opinion of the Minister could
result in unjustifiable interference with navigation, fishing or
the conservation of the living resources of the seda...(s.10{qg)).

No such regulations appear to have been made.

Petroleum

Under the Petroleum (Exploration and'Exploitation) Act 1978
petroleum is defined ag:

"any naturally occurring or naturally occurring
mixtures of hydrocarbong in a gaseous, ligquid or solid
state or naturally occurring mixture of one of the
hydrocarbons such as hydrogen sulphide, nitrogen,

helium and carbon dioxide in a gaseous liquid to sclid
state” (s.2).

"Any petroleum in or under all lands within a
designated area of whatsoever - ownership or tenure and
whosoever possession or enjoyment they may be, are, and

shall be deemed always to have been, the property of
the State"(s.3)

Three +types of licences are issued - Exploration, Production and
Pipeline Licences.

' Exploration Licence

An exploration licence gives the holder the exclusive right to
explore for petroleum in the licenced area {s.17). Licences can
be initially granted for a period of 'five vyears and can be
extended for three years (s.18(a)(b)). Licences relate to blocks
which are described as a particular section within a designated
area (s.5(2)). These blocks are constituted as petroleunm
prospecting areas by the Minister {(s.6(1)).

On the discovery of petroleum, section 21 requires the licencee
to notify the Director immediately, furnish particulars of the
discovery within three days, deternine the chemical and physical
properties and conduct testg "in keeping with good oil field
practice"(s.Zl(AD(b)(c)). Good oil field practice means all those
things <that are generally accepted as good and safe in the

79



carrying on of exploration or operations for the recovery of
petroleum {s.2).

Production Licence’

Whilst an exploration licence is in force an application can be
made for a production licence. Within the application period an
application for +the variation of the 1licence can be made to
include within the licenced area any other adijoining block in the
location (s.25(3)). An application period will be for two vyears
and the period can be extended for up to five years (s.25(4)). An
application for a production licence. will be granted by the
Minister ‘"subject to "such conditions... as the Minister sees
fit"(s.26(2)) but the Act does not require any environmental
information to be included in the application. The Minister does
have power to include environment protective measures and reguire
the applicant to submit an environmental impact statement to
minimize adverse impact, as a condition of issuance. A production
licence will remain in force for an initial period of twenty-one
-years and each renawal for the same length of time (s.28).

Work Practices

A licencee is required to explore and recover petroleum in a
proper’ and workmanlike manner and in accordance with good oil-
field practice to secure the safety, health and welfare of the
persons engaged in operations. All steps must be taken to control
the flow and prevent the waste or escape of petroleum and water,
mixture of oil or drilling fluid {s.62{a)(1)(ii)) and prevent
damage to any petroleum bearing strata outside the licenced area
{s.62({a)(iii1})). The 1licencee is under a duty to prevent the
pollution of any water-well, spring, stream, river, lake,
estuary, harbour, the high and territorial seas and shoreline by
0il or any drilling fluid or substance which might contaminate
the water or shore line which would harm or destroy marine life
(5.62(vii)). All waste o0il, salt water and refuse must be drained
into proper receptacles and maintained at a safe distance
{(s.62(b)). Similarly, the holder .of a pipe-line licence is
required to prevent the waste or escape of petroleum from any
pripe line, station, tank valve or water line (s5.62{2)).

Any one authorised by licence to carry out operations in a
designated area must conduct operations in such a manner as not

to interfere with navigation, - fishing and the conservation of
natural resources of the sea or seabed (s.83). '
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Environmental Impact Assessments—{ETA}

There is in practice an informal EIA procedure conducted by the
Environment Unit of the Ministry of Housing and Urban Develocpment
which allows the scrutiny of projects in the early planning
stages. The EIA guidelines aim to. "determine and evaluate the
environmental impacts of a proposal, what measures should be -
taken to avoid or minimize damage and to identify opportunities
for achieving the objectives by means of the development and
implementation of the proposal" {McClymont:1982).

The guidelines require a description of the environment affected
by a proposal and the assessment of environmental impacts on the
geology, soils, flora, fauna, water quality, climate and
hydrology. The functioning of the ecosystem of other aspects of
the physical or biological environment. Any environmentally
sensitive areas of social or unique scientific, socio-economic or
cultural values, including any endangered species or important
habitat types  should he fully described. The relevant aspects of
the existing human environment including land use, community
patterns, man made facilities and activities are also required.

Impact on the Environment:

matters to be addressed include adverse and beneficial
effects; primary and secondary effects; unavoidable
effects; immediate short-term effacts; the probability
of an effact occurring; and whether or not any changes
are Iirreversible or will offer or consume any
irreplaceable resources.

Safeguards:

- identified to safeguard and minimize " adverse
environmental effects: remedial measures.

Monitoring:

monitoring activities undertaken during the operation
of the project.

Recommendation:

It is suggested that Quarrying licences be made rart of  the
respaonsibility of <the Department of Mineral Resources and

quarrying licences should be granted in the same way as a permit
to mine or a mining lease.
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7.  FISHERIES

Fisheries Act

[

Fisheries

Marine Spaces Act

Customary Fishing Rights and Historical Background

In Fijian traditional society, natural resources and the area
they occupy are not conceptually divided into land and sea
. components. As a consequence, the Principles of sea tenure differ
little, if at all, from land tenure. The Fijians feel about their
“vanua ni goligoli! (fishing area} in the same way as they feel
about land rights. The qoligqoli includes the s=aa, lagoons,
rivers, streams, lakes and creeks that a particular yavusa {clan)
or mataqali (sub-clan) claim as their- traditional fishing
grounds. The rights to fish in these areas are defined by
customary law., The community's fishing areas are a seaward
extension of the community's land ‘boundaries, but the criteria
for defining fishing areas vary from one part of Fiji to the
other. As a general principle, the exclusive fishing territory of
a coastal or river side community is the waters adjacent to the
village. Exclusive rights are also maintained in alil reefs
adjacent to the lands. The reefs can be claimed by the yavusa,

the matagali or a particular family according to the dictates of
the local Fijian social organisation.

As the traditional Fijian life and culture is intimately tied to
the sea, the extent of Fijian sovereignty has long been an
intractable questiaon that cannot be dealt with in depth in a
study of this nature. Some brief reference is however necessary
to provide background +to some of the legal provisions in the

current Fisheries Act, particularly those addressing Fijian
customary rights.

Under Clause 1 of the Deed of Cession, the islands, the wataers,
reefs and foreshore, and under Clause 4, the ownership of  all
lands not properly alienated and not needed by Fijians, vested in
Her Majesty and Her successors. There was some uncertainty after
Cession as to the ownership of reefs and fishing grounds as these
areas were traditionally recognised as the property of Fijian
communities and like land and were required for their use and
subsistence. The acknowledgement of Fijian rights through the

enactment of laws relating to these resources was a gradual
process.
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The Native Lands Ordinance No. 21 of - 1880 provided for the
registration of land ({and it is assumed any extension of land

such as coral outcrops and reefs). Under section VI of the 1880
Ordinance:

"the Bose Vaka Yasana of each Province shall in the
first place take measures to have the lands of the
different communities of such Province defined and
boundaries set forth in writing to be laid before the
Commissioners...with = the names of respective
communities claiming to be owners..."

and any land not claimed because of the demise of the matagali
becomes the property of the Crown { 8.XI1I) in the same way as
- the other lands vested in the Crown under the Deed of Cession.

In 1879, Ordinance No.XVI was passed for the Preservation of
Beche-de-Mer and no one could collect them without a licenca
(s.I) but this position was superceded by the Ordinance No.
XI,1887 "To Impose an Export Duty on Beche-de-Mer" which opens
beche-de mer fishing by the following provision:

"Whereas it appears desirable to develop the industry
of Beche-de-mer and whereas certain native matagalis
have hitherto enjoyed the exclusive privilege of
fishing what are known - as the inshore reefs and it is
right that some compensation should be made to them for
the loss of their exclusive privilege..."

The Rivers and Streams Ordinance No. XIV of 1880 abolished the
exclusivity of +traditional fishing rights of Fijians in rivers
and stredms which were to be "perpetually open to the public for
the enjoyment of all rights incident to rivers"(s.II). But
riverine fishing rights still exist, in a sense that native
peoples have the right to expect to maintain subsistence food

sources and any loss of these rights, for example, by dredging, .
can be compensated.

The Fisheries Ordinance No.III of 1894 recognised certain
matagali's rights of exclusive fishery on certain reefs, shell
fish beds and waters and made it unlawful for any other person to
fish in such areas without obtaining a licence issued by the
Commissioner for Native Affairs. The Fisheries Ordinance 1894 was
repealed and its provisions were included  as Part IV to the
Birds, Game and Fish Protection Ordinance No. 20 of 1923.

Ordinance Nao. 4 of 1941 made provisions for the "regulation of
fishing"® and it also re-established the Native Fisheries
Commission (NFC) and defined its powers and functions. The NFC
was charged with the duty +to ascertain what customary fishing
rights are the rightful and hereditary property of native owners,
and to institute ail enquiries into the title of all customary
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fishing rights. These provisions are incofporated in the prasent
Fisheries Act of 1942.

Fijian owners of a registered fishing right can fish for
subsistence in registered customary fishing grounds without a
licence. A licence to fish for commercial purposes must be
obtained in a registered customary fishing ground but a licence
is not needed for anyone fishing from shore with a line or a
spear {(s.5(3)(a)Fisheries Act).

In addition +to subsistence fishing, small scale commercial
ventures are carried out to supplement income by supplying the
local markets with fresh fish. Large scale commercial fisheries
for export purposes are carried out by the IKA Corporation, a
Government owned venture engaged in commercial skipjack, pole
and lining and associated bait-fish operations and other
ventures, some between Fiji citizens and foreign owners.

Although commercial ventures have been encouraged by Government,
subsistence fishing for domestic needs still shapes the lives of
the coastal and riverside population. Most of +the population in
coastal areas and on river banks fish for a variety of shell
fish, sea weed, crabs and fish. Reef collection and in-shore
fisheries are regularly practiced by women at low tide, or by men
and women using nets, lines and other traditional methods,
including traditional methods of fish poison. Fish drives in

certain areas are also common particularly for traditional feasts
and ceremonies.

Control over Destructive Fishiﬁq Methods

(a) Prohibited Methods and Areas

Under the Fisheries Act, a permit may exclude "fishing for
particular species of fish...fishing in particular areas, ...by

particular methods or may contain any combination of such
exclusions "(s,. 13{1)(b))."_

The permit to fish is issued at the discretion of the Divisional
Commissioner. The Commissioner is required to consult with the
Fisheries Officer and the Fijian people whose fishing rights may
be affected before the granting of the permit (s. 13(2)), but in
bractice, a "Letter of Consent' .from ‘gqoligoli' owners i.e,

owners - of fishing grounds) is required before the issue of any
permit.

The Fisheries Regulations regulate the use of fishing devices
such as fish fences (r.6) and methods of fishing. The use of
hand, wading.and cast nets only are permitted in the estuary of

rivers and streams or in the sea within 100 vards of the mouth of
4 river or stream (r.7). Other nets are banned in estuaries. The
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killing or taking of fish of any kind (excluding shell figh) in
fresh water will only be permitted by use of a hand net, portable
fish trap, spear, line and hook. (r.10). The harpooning of turtle
is prohibited unless the harpoon is armed with at least one barb
of which the point projects mnot less than 3/8 inch from the

surface of +the shaft, measured at right angles to the long axis

of the shaft (r.9). Where areas are restricted by the Divisional

Commissioner as described in the Fifth Schedule, the killing or
taking of fish must be authorised and only by use of hand net,

wading net, spear or line and hook.(r. 11)

Under Regulation 8 the killing of any fish in any lake, pool,
pond, river, stream or in the sea by the use of poison from the
following substances is prohibited :

(a) any chemical or chemical compound;

(b) any substance containing derris;

{c)}) any substance containing the active principal of derris,
namaly, rotenone; , :

(d) any plant or extract of or derivative from any plant,
belonging to the genera Barringtonia, Derxrris, Euphorbia,
Pittosporum or Tephrosia, or place any of these substances
or plants in any water for the purpese of taklng, stupefying
or killing any fish is prohibited.

Taking fish through the use of chemicals and dynamite poses a
serious problem as it is difficult to police. At the present time
the dynamiting of fish is receiving concentrated effort
particularly in the north-western parts of Viti 1levu but
fishermen are beginning to recognise +the vessels which carry the
fisheries officers and refrain from dynamiting on those  days
(ARdams:17 Oct.91). The Fisheries {Amendment) Decree gazetted on
the 4th. November 1991 provides for increases of fines and

mandatory jail terms if convicted for catching fish by
explosives.

"Any fisherman convicted of using explosives or dynamite faces a.
fine of $1000 (up from $100) and a mandatory six months jail term
on the first offence. The fine for second-time offenders
increases to $2000 {(up fraom $150) and a mandatory jail term of
one vyear (up from nine months). Third-time offenders face fines
of up to $5000 (up from $200) and a jail term of two years (up
from one year)" (Fiji Times 13 Nov.91}.

The run off from agricultural chemicals is also a serious problem
and although there is some consultation between the Department of
Fisheriegs and the Agricultural Department owver this matter, the
run off of agricultural chemicals into the streams and rivers is
difficult +to detect except if reports are received that fish are
‘floating dead in the water. The use of agricultural chemicals is
difficult to contrel without a public awareness programme.
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Despite the prohibitions 1listed in the Ilegislation there are
serious difficulties of policing and it has been suggested that
an Enfarcement Unit in the Fisheries Department to concentrate
specifically on enforcement of the law would go a long way in

providing the controls and protecticon set out in the Act
(Adams:17 Oct.91).

Protection over Particular Harvested Species

(b) Size and Limits of Fish

Figsh - R. 18 preohibits the killing, taking or selling of any fish
listed below which are less than the lengths set out in the list
when measured from the point of the snout to the middle of the
tailfin when the fish is laid out flat. But this regulation does
not apply to children under 16 years who fish with a hook and
line from the shore or wading near the shore and who do not offer
the fish for sale (see Table 1). The selling of undersized fish
and crabs are common along the road side on the outskirts of Suva
- and other town centres. The lack of full enforcement of some of
these provisions could be overcome with the establishment of an
Enforcement Unit in the Fisheries Division. '

Crabs - The killing, taking or selling of any crab of the species
"Scylla serrata' (Swimming Crab or Qari Dima) if the widest part
of the carapace or shell measures less than 5 inches (r.19).

Turtle - Greenpeace in 1990 were in Fiji promoting their Pacific
campaign to stop the decreasing turtle population in the Pacific
region. Sea turtles, the Green Turtle (Chelonia mydas),
Loggerhead Turtle (Caretta caretta), the Hawksbill Turtle
{Eretmochelys imbricata), the Leatherback Turtle (Dermachelys
coriacea) and the Olive Ridley Turtle (Lepidochelys olivacea) are

extremaly vulnerable to commercial fishing, marine pollution and
exploitation.

Under r. 20, the digging up, use, taking and destroying of turtle

eggs of any species, or the molesting, taking or killing of any
turtle which is less than 18 inches in length is prohibited. The
regulation also prohibits the possession, sale or export of any
turtle shell if the length is less than 18 inchas and the export
of turtle meat and raw turtle shell is banned. For conservation
purposes, January, February and November and December in any year
are declared as clused seasons .for the taking, molesting or
killing of turtles of any size.

Recent scientific evidence now indicates that the protection of
turtles less than 18 inches is not as useful as protecting
breeding adults and +that the laws must be established to set
maximum size limits above which turtles are protected.
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Trochus -~ Regulation 21 prohibits the taking, possession, sale
and export of the species ‘Trochus niloticus (sici)' (trochus
ghell) measuring less than 3.5 inches across the whorl; and of
the species 'Pinctada margaratifera' (civa, pearl oyster shell)
of which the nacre or mother-of-pearl measures less than 4 inches
from the butt or hinge to the opposite edge or lip.

Davui and Giant Helmet Crabs - regulations 22 and 23 respectively
provide for similar controls and prohibits the taking, selling
and exporting of the species 'Charonia tritonis' (davui) and the
species 'Cassis cornuta' (giant helmet shell).

‘Porpoises and Dolphins - the killing, taking or selling of any

porpoise or delphin of the genera ’'Phocaena' or 'Delphis’
{babale) is prohibited by Regulation 25.

Giant Clam and Beche~de-mer - the three species of the Fiji
tridacnid clam 'Tridacna derasa’ (vasua dina) 'T. squamosa'
(cega) and 'T.maxima' (katawvatu) are prohibited from export. The
Fisheries Division could consider . the prohibition to extend to
clam shells if trade becomes profitable and 1leads to renewed
exploitation (r.25a). The possession, export or sale of beche-de-
mer less than 7.6 centimetres in a natural or processed form is
prohibited (r.25b), and the export of the beche-de-mer and
sandfish (dairg) of all sizes is prohibited.

Export of Fish - the export of live figh and turtle meat is also
prohibited under Regulation 26.

Exemptions - the Permanent Secretary for Agriculture and
Fisheries could exempt any person from the requirements of some
of the provisions o©f the Regulations. There are however no
. exceptions +to regulations 22 and 23 where the taking, selling,

offering or exposing for sale or export of the species Charonia

trotonis (davui) and the species Cassis cornuta (giant helmet
shell) are prohibited.

Fisheries Management

{a} Traditional fisheries management practiced by coastal and
river side Fijian societies cannot be ignored as they have
considerable knowledge of marine resources, the environment,
the 1life cycle and habitat of named species, traditional
techniques to conserve and expleoit marine resources.
Traditional management measures include "tabu' or
prohibitions on fishing for particular species particularly
at the death of a chief, other 1life «crisis or for
conservation purposes. Prohibition on fishing in certain
areas can also be imposed by chiefs or other traditional
leaders of the right holding groups. Such practices have the
effect of conserving resources although the conservation
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practices may have evolved for an entirely different
purpose.

Although traditional conservation practices have been
underthreat from commercial practices, many coastal
communities have been able to adapt their traditioconal
management systems. Some customary practices continue to
survive today but these practices also face challenges
from new technologies and commercial joint fishing ventures
with right holding groups. Whether it is possible to re-
vitalize weakening customary practices or re-introduce
those practices which are no longer cbserved or whether it
is possible to have legal support to relevant customary
practices are gquestions that require investigation. There
has been recent regiocnal initiatives to address these
crucial issues. The South Pacific Commission (SPC) Regional
Technical Meeting on Fisheries in August 1991 discussed
these matters which has led to further work to be develgped

at a Forum Fisheries Agency (FFA) workshop in Niue in May
1992. : - :

The State of the Environment Report for Fiji 1991 states
that "traditional fishing rights can be a potent force for
fisheries conservation, since the owners of each goligoli
presumably have a paramount interest in protecting the
resource for their own future benefit. Increasingly, members
of the ownership of a goligoli are becoming involved in
business and, in certain cases, consider that the qoligoli
ig simply a source of disposable income to be tapped for
immediate gain, or to attract joint-venture partners. There
have been several recent cases of conflict between

- subsistence and commercial recent Fijian interssts within
the same goligoli".

(b) For management purposes, two areas i.e. licence issuance and
compliance, establish a regulatory regime and in any
decision to issue a licence, the authorities must give
conservation interests equal consideration with commerciail
and development interests. The conservation interests
includes +the protection, mitigation of damage to and
enhancement of fisheries resources and the preservation of
other aspects of the marine environment.

Licences are issued specifically to permit an activity and such
licences can contain conditions and restrictions. Under the
Fisheries Regulations, any one wishing to take fish or shell fish
in areas under customary fishing grounds are required to have a
licence from the Commissioner of the Division (r.13). Section
13(2) of the Fisheries Act requires mandatory consultation with
customary owners and any permit may exclude fishing for particu-
lar species of fish, or in a particular fishing area, or fishing

by a particular method (s.13(1)(b)}.
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Blthough there is a general hope that once a licence is isgsued
that there is automatic compliance with the conditions of the
licence, in reality, non-compliance is not unusual. Some times
the licence holder is unaware of the full implications cf the
conditions or restrictions and one of the problems freqguently
stated is that both the law and licences are in the English
language. The translation of both the law and licences into the
vernacular may receive more attention. There are constraints in
the enfarcement of licence conditions and other conditions set
out in the Act. The Fisheries Division are well aware of these
problems and steps are being taken to overcome some of the diffi-
culties of non-compliance.

In 1990 the Fisheries Regulations were amended to make further
provisions for the protection of fishery by the issue of Offshore
Licences to protect certain scheduled species. Under r.4A (1) of
the amended regulations, a fishing licence issued under s.5 of
the Fisheries Act does not permit the licence holder +to kill or
take any species listed in the Seventh Schedule outside the
limits of Fiji's Internal Waters as defined by the Marine Spaces
Act unless the Fiji fishing vessel has been issued with an
Qffshore Licence. The fishery categories in the Seventh Schedule
include Deepwater Snapper and Tuna (see Table 2). A licensing
. officer may issue Offshore Licences for every fishery category in
accordance with the guidelines laid down by the Minister for
Primary Industries (r.4a(2}). If any Fiji fishing vessel intends
to fish for several species listed under more than one fishery
category 1listed in the Seventh Schedule, a separate Qffshore
Licence must be obtained for each relevant category (r.4A(3)).

The 1990 Amendment Regulations also provides for conditions of
Qffshore Licences. Under r.4B, the Minister shall from time to
time determine on the basis of the best available information,
the total allowable catch of every fishery category listed in the
Seventh Schedule and allocate maximum allowable catch guotas
according to the individual Offshore Licence holder (r.4B(1)).
However, under the Marine Spaces Act 1978, the Minister also has
the power to determine the total allowable catch for a fishery
within the exclusive economic zone (see Chapter 8 for definition)
and the portion that Fiji fishing vessels have the capacity to
harvest. The remaining porticn Yshall constitute the allowable
catch for that fishery for foreign fishing vessels "(s.13(2)). It
is wunderstood that no guotas have yet been introduced to control
cverfishing but it 1is not known without appropriaté research .
whether overfishing does occur in Fiji waters.

The Minister may also prohibit +the fishing for species listed
under a fishery category in certain areas by certain classes of
Fiji fishing wvessels (1990 Amendment Regulations (r.4B{(2)). Set
. hnets are prohibited for the taking or killing of any listed

species except for the purposes of scientific research if it is
permitted in writing by the Director of Fisheries (r.4B(3)).
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Monthly records as provided for under (r.4B(4)), where details
of the weight of each species caught at each geographical
location on each day of fishing and any other details requested
by the Director of Fisheries, is mandatory.

The Director of Fisheries has the power to nominate persons who
"shall be allowed on board during fishing trips by offshore
fishing vessels for the purpose of scientific observation”
(r.4B(5)). Enforcement of the provisions has been provided for
under (r.4B(6)) where an Offshore Licence may be cancelled or
quota reduced for any infringement of the requlations.

.Aquacultural Initiatives

The State of the Environment Report 1991 record the following
initiatives for a number of species including +tilapia, giant

clam and shrimp. Some of the programmes are for resource

replacement programmes whilst others are aimed at the commercial
markets. :

The tilapia was introduced by the Fisheries Division aimed
particularly at inland subsistence farmers but the tilapia is
rapidly becoming a popular market fish. The Giant clam hatchery
in Makogai was egtablished in 1988 and is now producing cver
100,000 viable seed clams per year and rural grow out trialis will
be in the next development phase. This project is aimed at
resource maintenance but there appears +to be a commercial
potential. The Macrobrachium prawn culture development is still
on going and a hatchery system is in production with grow out
methods being optimised. The seaweed culture industry has had a
chequered history since its inception in 1984 but the cultivation
of seaweed has considerable potential. Ninety-nine small scale
family farms are currently in production and the product is
entirely exported. The penaeid shrimp culture has also not come
up to expectation but new investment may make this a success.

Conclusions and Recommendations

1. "The establishment of a specialised Enforcement Unit in the
Fisheries Division would further their regulatory and
protective responsibilities and would encourage the fishing
community to comply with the law;

2. Reseeding programmes have been conducted by the Fisheries
Division for a number of depleted species. The Fisheries
Division should be given the power +to declare restricted
areas or protected areas that are suitable for reseeding
programmes and for those areas where there -has been over
exploitation of species and their habitats;
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The solution to the inshore sedentary resource problem is to
reduce fishing effort, and to introduce management measures
such as rotating harvesting areas and the setting aside of
breeding reserves together with better marketing to maximise

the value of the existing resource (State of the Environment
Report for Fiji):; '

As tourism plays an increasing role in Fiji's economy, some
raesearch is necessary to investigate the effects of game

fishing on fisheries resocurces and the possible introduction
of a system of controls;

It is recommended +that fishing 1licences be

issued, where
appropriate, in the three main languages; and

Appropriate resources be made available to

_ the Fisheries
Department for research purposes.
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Table 7.2

SEVENTH SCHEDULE
FISHERIES REGULATIONS

(Regulations 4A, 4B & 54)

" Fishery Categories for which a offshore licence is required™:-

Fishery Category 1:-

"DEEPWATER SNAPPER"; meaning benthic or demersal deep-bottom fishes of the family
Lutjanidae or Serranidae having a natural habitat between 100 and 450 metres depth, including Red
Sdapper (Etelis carbunculus), Longtail Snapper (E.coruscans), Smalltooth Snapper (E.radiosus),
Purplecheek Opakapaka (Pristipomoides multidens), Yellowfinned Opakapaka (P flavipinnis),
Redfinped Opakapaka (P.filamentosus), Flower Snapper (P.zonatus), Redtailed Opakapaka
(P.typus), Red Jobfish (Aphareus rutilans), Large-eye Bream (Wattsia mossambica), Kusakar's
Snapper (Paracaesio kusakarii), Stone’s Snapper (Paracaesio stonei), Scarlet Seaperch {Lutjanus
timorensis and L.malabaricus) and Deepwater Rockeods and Groupers (Epinephelus magniscuttus,
E.miliaris, E.morrhua and E.septemfasciens).

Fishery Category 2:-

- "TUNA"; meaning pelagic fishes of the family Scombridae, excluding the mackerels but including

Skipjack (Katsuwonis pelamis), Yellowfin tuna (Thunnous albacares), Bigeye tuna (Thunnus obesus),

Southern bluefin tuna (Thunnus maccoyii}, Albacore tuna (Thunnus alalunga), Little tuna
(Enthunnus alletteratus) and Frigate tuna (Auxis species)
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8. MARINE AREAS

Marine Spaces Act

Regional/ MARINE AREAS Continental
International Shelf Act
Conventions

Maritime Jurisdiction

The Marine Spaces Act 1978 makes provision for the demarcation of
Fiji's marine spaces and declares the right to regulate the
exploitation of its marine resources. The Act also makes further
provision for the regulation of fishing.

The extent of Fiji's maritime jurisdiction is set out under
section 6 of the Act which defines the Exclusive Economic Zone

(EEZ) as "comprising all areas of sea having, as their innermost
limits the outermost limits of the territorial seas, and, as
their outermost limits, & line drawn seaward from the baselines

every point of which is at a distance of 200 miles from the
nearest point of the appropriate baseline". Fiji also exercises
jurisdiction over 1its internal waters (s.3), 1its archipelagic
waters (s.4) and its territorial sea {s.5). The classification
adopts the classification of the Law of the Sea Convention. All
areas of the sea bed and the "subsoil within the EEZ are also
deemed to form part of the continental shelf of Fiji to which the
Continental Shelf Act applies (s.7) Fiji was the first country
{af those invited to participate) +to ratify the Law  of the Sea
Convention on the 10th. December 1882,

Fiji's declared sovereignty over its EEZ provides for appropriate
courses of action to be taken against those who inflict damage on
"its marine resources and environment and to generally control
all activities there., Fishing by foreign fishing vessels and the
lack of control over such activities have been a source of
concern to Fiji as well as other Pacific island nations. With the
declaration of the 200 miles EEZ any commercial fishing in Fiji's
EEZ is regulated and subject to a licence issued by the Minister
of Foreign Affairs under the Marine Spaces Act.

Management and Conservation

-Part III of the Marine Spaces Act emerges as a major force for
the management and conservation of fisheries through controls
established with respect to foreign fishing vessels licenced to
fish in Fiji's EEZ. The Minister for Primary Industries may issue
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licences authorising foreign fishing vessels to fish in Fiji's
EEZ. The conditions imposed in licences are extensive . and there
are a number of conditions which have relevance for the
environment. ) :

The licence defines the area in which the foreign fishing vessel
is authorised to fish, the periods and voyages during which the
fishing is authorised, the descriptions and gquantities of fish to
be taken, the methods of £fishing, the use, transfer and
processing of fish taken, the compensation payable for loss or
damage to any fish stocks or other Fiji interests, and the
conduct of fisheries research programmes. If necessary,
conditions could be imposed for the placing of Fiii observers on
foreign fishing vessels. The minister has power to impose other
conditions considered necessary to regulate fishing or for the
conservation and management of fisheries (s.14(3)). Fishery is
defined by section 2 to mean one or more stocks of fish and plant
which can be treated as a unit for the purposes of conservation
and management identified on the basis of geaographical,
scientific, technical, recreational and economic characteristics.
Under section 15 of +the Act, a licence can be suspended, varied
or cancelled if any foreign fishing vessel contravenes any
conditions of the licence or any Fiji law relating to fishing.

The Act 1lays some stress on co-operative efforts made between
Fiji and foreign fishing nations licenced to fish in the EEZ. The
Minister has wide powers to determine, on the basis of the best
available information, the total allowable catch in respect of
every fishery within the EEZ (s.13{1)(a}). In addition, the
Minister may also determine the portion of that catch which
Fiji's fishing vessel have the capacity to harvest (s.13(1)(b}).

Where +the determination is made of the total allowable catch for
a fishery within the EEZ and the portion that Fiji £fishing
vessels are capable of harvesting, the remaining portion
canstitutes +the allowable catch for that fishery for foreign
fishing vessels (s.13(2)). The portion for foreign fishing

vessels may be further apportiocned amongst other countries, other
than Fiji {s.13(3)).

In determining apporticnments, the 1law dictates a number of
matters to be taken into consideration and these include:

the cooperation of foreign fishing nations with Fiji for the

conservation and management of fisheries resocurces and the

enforcement of Fiji laws relating to them;

- cooperation with Fiji in fisheries research and  the
identification of fish stocks within the EEZ; _

- the times with which the fishing vessels have been

: habituwally engaged in fishing within Fiji's EEZ; and

the terms of any internaticnal agreement (s.13(4}).
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Under section 22, the Minister may make regulations prescribing
the measures for conservation and management of fisheries
resources within the EEZ (s.22(1)(h)) and to further prescribe
the measures for the regulation of fishing for highly migratory
species within Fiji fisheries waters and in the case of Fiji
fishing  vessels, beyond the limits of Fiji waters (section
22(1)(1}>.

There 1is also provision for the Regulations to be made in
accordance with the rules of internaticnal law for measures to be
prescribed for the protection and preservation of the marine
environment in the EEZ (s. 11(d)). One focus of this provision is
on actions that Jjeopardize particular and endangered species
protected under +the Fisheries Act, and measures to prevent and
control pollution in the marine environment. The Minister may
make further regulations under section 11 of the Marine Spaces
"Act for the conduct of research within the EEZ, the exploration
and exploitation of the EEZ for the production of energy from
water, currents and winds for economic purposes, the operation

and use of artificial islands and the establishment of safety
Zones. : ‘

Under the Continental Shelf Act 1970, a person can be found
guilty and fined for oil spills causing oil peollution in Fiji
waters (s8.9). The Minister is required to make Regulations {s5.10}
prescribing measures +to be taken in the safety zone for the
protection of 1living rescurces of the sea and +the natural
resources of the sea-bed and sub-s0il from harmful agents {s.
10(2)(c)). The Minister may also prohibit or restrict exploration
of any specific part of designated areas of the continental shelf
or prohibit or restrict the exploitation of the natural resources
of the seabed and subsoil if it is considered that there is an
unjustifiable interference with fishing or the conservation of
the living resources of the sea (section 10(2)(g)). '

International Conventions

'Fiji is a party to a number of Regicnal/International Conventions
dealing with the marine environment, a. number of the Conventions
dealing particularly with marine pollution:-

- Internaticnal Convention on the Prevention of Pollution of

the Sea by 0il 1954, as amended (OILPOL). Acceptance by Fiji
on the 15th August 1972; '

- High Seas Convention 1958 - ratified by the United Kingdom
on the 14th. March 1960. Applied to Fiji on the 10th.October
1970;

- Continental Shelf Convention 1958 - ratified by the United
Kingdomon 1ith. May 1964.Applied to Fiji,1l0th. Octocber 1970;
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1958 Convention on the Territorial Sea and the Contiguous
Zone. Ratified by the United Kingdom on 14th. March 1960.
Applied to Fiji on 10th. October 1970;

1958 Convention on Fishing and Conservation of the Living
resources of the High Seas. Ratified by the United Kingdoem
on l4th. March 1960. Applied to Fiji on 10th. October 1970.

1960 International Regulations For Preventing Collisions at
Sea. Accepted by Fiji on 15th. August 197Z.

1963 Treaty Baunning Nuclear Weapon Tests in the Atmosphere
‘in Quter Space and under the Water. Applied to Fiji on the
10th. October 1970.

International Convention on Civil Liability for 0il
Pallution Damage 1969 - accession by Fiji on the 15th.
August 1972 {and the 1976 Protocol).

The International Convention relating to Intervention on the

High Seas in cases of 0il Pollution Causalities 1969 and its
Protocols;

The Convention on the Establishment of an International Fund
for Compensation for ©0il Pollution Damage 1971 (the Fund
Convention). Accession by Fifii on the on 4th. March 1983,

1972 Convention on International Regulations for Prevention

of Collisions at Sea. Accession by Fiji (including 1981
amendments) on 4th. March 1983.

1976 The Convention on Conservation of Nature in the South

Pacific (known as the Apia Convention). Signature by Fiji on
the 18th. September 1989.

1979 South Pacific Forum Fisheries Agency -Convention.
Signature by Fiji on the 10th. July 1979.

Law of the Sea Convention. Ratified by Fiji on the 10th.
Dacember 1982.

South Pacific Free Zone Treaty. Ratified by Fiji on 3rd.
October 1985. :

1986 +the Convention for the Protection of the Natural Re-~
sources and Environment of +the South Pacific {(the SPREP
Convention) and its Protocels - the Protococl for the
Prevention of Pollution of the South Pacific by Dumping and
the Protocol Concerning Co-operation in Combatting Pollution

Emergencies in the South Pacific Region. Accession by Fiji
on the 18 September 1989.
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Fiji

1987 Treaty on Fisheries between certain Pacific Island
States and the United States of America.

is not a Party to the:

International Convention for the Prevention of Pollution
from Ships 1973/78 (MARPOL).

The Convention for the Prevention of Marine Pollution by
Dumping of Wwaste and other Matters 1972 (commanly known. as
the London Dumping Convention).

Convention for the Prohibition of Fishing with Long Drift

Nets in the Scuth Pacific 1989 (commonly known as the
Wellington Conventicn).
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9. WATER QUALITY

Water Supply Act

Mining Act WATER QUALITY Public Health Act

There is nao accurate inventory for the different types of water
supply systems in Fiji buft generally the sources of water supply
in the public, private and agricultural sectors are drawn from
such sources as catchment impoundment, river abstraction,

borehole and the Vaturu Dam supplying the Nadi and Lautoka urban
areas.

Fiji's Ninth Development Plan, 1986-90 makes the statement that
by the end of 1984 approximately 75% of Fiji's population had
clean piped water and 25% had non-piped water compared to 61% and
39% respectively in 1977. The Plan further states that although
there had been a satisfactory expansion in the provision of water
suppliies to rural areas during D.P.8, the gquality of water
supplies in rural the area was below standard (DP 9 p.112).

The 1991 State of the Environment Report observed that "all
twelve major urban centres in Fiji are supplied with piped water
with completely satisfactory physical and chemical treatment to
comply with health requirements". All metered supplies receive
some sort of treatment from minimum chlorination to comprehensive
dosing, sedimentation and filtration. The Report points out that
although water quality in major urban centres is
bacteriologically satisfactory, at times when there are shortages
due +to prolonged droughts, there are technical failures as a
result of very high sediment 1lcads in- rivers following
inappropriate logging in the catchment areas.

Whilst water uses are increasing with the rise in population and |
tourism develaopment, the stress on water - supplies and resources
have become more critical during times of prolonged drought:; the
Western Division and the outlying islands being particularly
vulnerable to water shortages during these times. "In most areas,
water is not regarded by the public as a scarce resource and
waste is commonplace. Even in areas subject to frequent water
shortages, water conservation is sometimes lacking”. It is
essential that consideration be given to developing policies to

balance conservation values against traditional consumptive water
needs.

The traditional approach to water shortage problems is to build
dams such as the Vaturu dam to take water from areas of abundance
to areas of water shortage. But one of the major obstacles is the
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cost as such facilities are extremely expensive to construct. The
other approach is to make existing supplies go further by

conserving water. Conservation of the domestic, agricultural and
" industrial supplies must be an integral part of water management.
Conservation alone will not solve water problems but it will make
a significant impact during times of shortages.

Water Wastage

The prevention of water wastage - has been given some attention
under section 25 of the Water Supply Act which specifies that a
person who opens any water apparatus such as a pump, fountain,
valve or cock or wilfully without the consent of the Commissioner
or negligently interferes with any water apparatus or makes any
alteration in a service pipe or syphons water off to other
premises without authorization, uses water for other unauthorised
purposes or is found within an enclosure of any reservoir with
out reasonable excuse is guilty of an offence and liable to a
fine of up to $20. Water wasted through disrepair is provided for
under section 26. If a person wilfully or negligently causes any
water fitting to remain out of order or constructed or used in
such a way that the water £from the waterworks is wasted or
contaminated before use or foul air or impure matter is likely to
return to any pipe will be guilty of an offence and fined up to a
maximum of $20. The fines specified are gquite inadeguate and some

consideration needs to be given to review the penalties under
these sections.

Water Quality

Fifty-two per cent of Fiji's population live in rural areas and
water supplies are not normally treated. Health problems arising
in rural water supply schemes are normally due to a number of
factors such as the build up of sediments in the catchment area
during heavy rains, improper filitration method including the lack
of quality control (State of the Environment Report 1991). Water
supplies in rural areas are either communally or individually
owned and the management role 'is not under ministerial
responsibility although the Ministry of Infrastructure and Public
Utilities (MIPU) undertakes technical responsibility.

The surveillance of water quality is the responsibility of the
Ministry of Health. The Ministry's pathology laboratory at CWM
Hospital carries out regular bacteriological monitering of
drinking water supplies. Chemical monitoring is carried out by
the National Water Quality Laboratory of the MIUP located at
Kingya, on the outskirts of Suva. World Health Organisation {WHO)
Drinking Water Quality Guidelines are applied in the absence of
national drinking water standards. Similarly, +there are no
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national standards for recreational and other classes of water
(State of the Environment Report).

The WHO Guidelines however, can only be applied to those areas
where the water samples are tested and monitoring to maintain
water quality is also limited by the lack of resources. There is.
an obvious need for a Fiji Drinking Water Quality Standards and
such standards to be supported by anti-pollution legislation.

Pollution

The primary law regulating water supplies in Fiji is the Water
Supply Act 1955, as amended. One of the objects of the Act is to
preserve the purity and prevent the pollution of water in .
catchment areas and waterworks (s.24). The broad coverage of

section 24 provides that anyone who washes animals, clothes, wool

leather or skin of any animal or any noisome (i.e. harmful,

noxious) or offensive thing or throws any of these matters or
bathes in any water in the waterworks will be guilty of an
cffence and iiable to a fine up to a maximum of $100. A person
will be equally guilty if any sewer or drain discharges are run
into waterworks or into a water catchment area or if  the
waterworks or a water catchment area is polluted in any way.

Section 24 needs specific definitions of pollution. It is also
unciear whether the provision also covers those who bathe and
wash clothes in rivers and streams in rural areas.

Under section 11(g) of the Mining Act 1966 "any land within 60m
of any spring in use as a source of water supply or any area
declared as a catchment area for water supply purposes or any
artificial reservoir, water-works or water supply buildings"
shall be closed to prospecting or mining, = entry or occupation
under a prospector's right or mining tenement except with the
consent of the Commissioner of Water Supply.

Under the Public Health Act 1936, as amended, a persaon is liable
to a fine of up to ten dollars for wilfully destroying . or
damaging any water supply apparatus or interfering or improperly
using water supply apparatus, pipe or work connected with it if
such matters cause a nuisance or is injurious to health (s.66).
The fines specified under the Water Supply Act and the Public
Health Act are 1low given the importance of this preciocus
Tesource and particularly  where a person actively discharges,

deposits or permits pollutants he/she is in a position to
control.

According to the State of the Environment Report 1991 “pollution
of surface and ground water from agriculture, domestic and
industrial activities has not been recorded as a problem but this
may be due to non-detection rather than the absence of a problem.
The contamination of coastal aquifers from saline water intrusion
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is a major threat to resource management as this can occur from

over-punping of boreholes and wells in coastal areas and on small
islands"'.

Water gquantity is no longer enough to assure a water supply, the
quality of water must also be adequate to serve the purpose for
which it is required. The growing competition between consumptive
demands, urban and rural potable needs, agricultural requirements
and conservation values including +the maintenance of river and
stream flow and natural resource values makes for difficult

decisions on how much of Fiji's water resources must be put to
reasconable and beneficial use.

Water and Land Resources Manaqement Legislation

A new comprehensive Water and Land Resources Management Bill for

~Fiji was drafted in 1976 by Professor Sanford Clark, University

of Melbourne., Although not much . progress has been made on the
draft Bill, it is suggested that +the Bill be further examined to
cure those aspects that are unacceptable and up-dated where
appropriate with the view of bringing it into effect. There are

some portions of the draft Bill that have environmental
significance which are worthy of consideration..

The Bill provides for the establishment of Water Districts for
the purpose of promoting the better investigation, use, control,
protection, management or administration of water and related
land resources although the words “related land resources’ have
not been defined. The District may be established for all or any
one of the following purposes:-

- to facilitate the systematic gauging and recording of the
flow of water in any water course and the collection and

dissemination of other hydrological and hydrometecorological
data; '

- to facilitate exploration and drilling to ascertain the
existence and Iocation of groundwater and 1its physical
characteristics, behaviour, quantity and guality;

- to  facilitate the provisions of adequate supplies of
suitable water for domestic use, watering of animals,
irrigation and agricultural purposes, urban and industrial
use, for the generation of hydro-electric power or for
transportation, navigation or recreation:

- to facilitate and co~ordinate detailed planning for the
investigation, use control, protection, management ‘and
administration of water and related land resources and for

the co-ordinated execution of approved plans and projects by
public aunthorities:
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- to facilitate adequate drainage, the safe 'disposal of
sewage, effluent and water-borne wastes and the control and
prevention of pollution and disease;

- to facilitate the control or prevention of flooding, soil
erosion or of damage to the bed or banks of +the surface
water sources or to water-shed areas;

- to facilitate the reclamation of 1land or the protection of
inland fisheries, flora and fauna;

- to facilitate the registration of ex1st1ng users of water or
existing hydraulic structures;

- to facilitate the issuing of licences, for investigation or
the use of water, or for the construction, maintenance or
operation of any hydraulic works or for the discharge of any
waste, sewage, effluent or water-borne waste.

The draft Bill Water and Land Resources Management also makes
provision for conservation purposes by giving power to the Water
Board to define +the amount to be taken in times .of actual or
anticipated water shortage (s.16(b)) and to temporarily or
permanently prohibit the taking or use of water from any source
if the Board considers it would be dangerous to health (s.16(c)).

The Board also has power to exam1ne and licence well and haore
operations (s.17).

Commentlng on the draft Water and Land Resources Management Bill
in the paper Water Resources legislation A Basis in the Context
of Fiji, 1983, D.W. Peach (Acting Principal Geologist of +the
Mineral Resources Department) feels that the Bill 'is not based
on . fundamental concepts, such as a national water policy and
basic legislative objectives...but rather tries to legalise the
status-quo with some additions and consequently may outlive its
usefulness in the short term'. The example gquoted by Peach to
illustrate his comments is in connection with drilling
operations. 'The law should allow scope for conditions of
construction, +testing, safeguarding agquifers etc. and thus
contral the development of groundwater sources in this way'
Peach considers that although many of the regulations are valld
it is essential they be redrafted using long term ideas.

Although the draft Bill may not have gained w1despread
acceptarice as it may be overly complex and not based on long term
concepts, at the same time it contains many beneficial changes
with protective and desirable provisions " that could be

incorporated in the existing Water Supply Act or new water
resources legislation.
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In 1983 another report was also prepared, the "Report on Fiji's
Water and Land Resources Legislation, Organisation and
Administration as it effects the management and use of the Water
and related Land Rescurces’ by R.C. Dixie. The Report made a
number of recommendations with regards to water and land
resources, such as:-

- that the Land Conservation Board accept the Catchment
Contreol concept and consider priority catchment areas and
gazette these for an immediate start of the Water and Sq¢il
Conservation catchment control projects;

- that no new leases be approved, unless land use capability
recommendations and conditions are enforced, to ensure that

the water and soil rescurces will be protected from soil
erosion;

that the Land Conservation Board investigate soil and water

losses that are now occurring, under various land use
practices; ' S ’

- that the Land Conservation Board should issue information

and publicity materials raegarding Water and Soil
Conservation and Management.

There are a number of other recommendations in the Report for the

protection . of water and so0il rescurces that are worthy of
consideration.

Conclusions and Recommendations

1. Deficiencies in the present Water Supply Act have been
- recognised. Comments have also been made that the scope of
the Water Supply Act needs to be expanded to incorporate
those aspects of water protection that are currently
inadequately protected or not protected at all. Other
comments relate to the following issues: '
- that there is a necessity to categories water rescurces
for management purposes for example, +that distinctions .
must be made between ground water and surface water;

- that it is crucial to define protection zones for
public water supply boreholes with the view to

protecting them from industrial and agricultural
activities;

that licences should be issued for +the abstraction of
any ground water except for domestic use; :
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- that a Water BAuthority be established to manage all
water resources iIin Fiji and that a Fiji Drlnklng Water
Quality Standards be also established.

It is also suggested that the Reports by Professor Sanford
Clark and by Mr. R.C. Dixie and the Report by D.W. Peach be

reviewed with the view to implementing the recommendations
made.
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10. WASTE MANAGEMENT AND POLLUTION

Penal Code
Pesticidaes Act - Public Health Act
Traffic WASTE MANAGEMENT Ports
Regulations AND POLLUTION Regulations
Factories ' Litter Decree
Act
International
Conventions

Virtually all urban areas in Fiji have problems with solid waste
disposal sites. The State. of the Environment Report 1991 states
that the most pressing problem is the Suva city dump. The smell
rervades Delainavasi and +the surrounding areas and the water
leaching from the dump carries pollutants (including pesticides
used daily at the dump to control vermin) directly into the sea
in an area heavily used for recreational and fishing purposes.
The Suva city dump has exceeded normal capacity limits and is
merely increasing in height. The Nausori dump, upstream on the
banks of the Rewa pollutes the river through lechate and run off.
The characteristic of all municipal dumps in Fiji is their unwise
location in former mangrove habitats. No municipal garbage dump
is managed to acceptable international standards and none could
be described as a 'sanitary landfill.' Open dumping and burning
is the most fitting description. '

The Report highlights the difficulties of cities and towns from
dealing with growing mountains of municipal rubbish. Municipal
landfills have demonstrated that these sites alsoc present seriocus
problems of environmental degradation and possible threats to
health. Because the volume of refuse is ' so high and the area of
municipal landfill so large, the cost of addressing +these

problems will be horrendous but it is a challenge that Fiji has
to face.

‘The Report further states that there is no information available

on the generation, storage and disposal of hazardous wastes and
no specific regulations available to deal with safe storage,
transportation and disposal of this material. The existing laws
and regulations are quite inadequate.
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Part VI of the Public Health Act 1936 does provide some remedies
. for a host of environmental problems under the law of public
nuisance. A public nuisance is a situation that interferes witp a
public right and describes the effect of conduct that gives rise
to the creation or maintenance of the nuisance. The local
authority is empowered -under the Act, for reasomns of public
health and safety, to abate the nuisance eithexr through direct
action or through resort to the courts for an order compelling
the person who created or maintains the nuisance, to abate it.

Every local authority is charged with the duty to conduct
inspections in its own district from time to time "to ascertain
what nuisances exist calling for abatement" and to abate the
nuisance., In addition, local authorities in each district are
vaested with powers relating to public health and charged with
the duty to secure the proper sanitary condition of all premises
(s.54). The local authorities have an unfettered discretion to
use or not to use the powers given them although the officials
administering Part VI of the Public Health Act have a statutory
duty to take acticon in specific situations.

Section 56 describes the conditions, if they exist in a locality
and may become injurious to health or offensive to the public,
which are deemed to be a nuisance within the meaning of the Act.
Section 56 continues (without limiting the generality of the
definition} to deem a number of specific situations to be a
nuisance. These include unsanitary streets, improperly kept water
supply, buildings, refuse deposits, animal and bird shelters,
factories, businesses, chimneys, overcrowded houses, overcrowded

cemeteries, and polluted harbours, rivers, ponds, ditches and
foreshore.

An occupier is singled out under  the Act and will be liable if
the premises is kept in such an unsanitary condition particularily
where the waste, stagnant or slop water or the accumulation or
deposit of £ilth 1s allowed to remain under or near the premises
for more than twelve hours after a medical officer of health or
sanitary inspector has ordered the occupier to remove the wastae,

or where the contents of the privy or drain have been permitted
to overflow or escape (s.55). .

The local authority in each District is charged with the
responsibility for taking action on such nuisances, but a defence
against certain charges would lie in cases where any accumulation
or deposit is necessary for carrying out any business and the
deposit has not been kept longer than is necessary or if the
best available means have been employed for preventing injury to
public health and no sericus danger to health exists (s.56(i)). A
defence would also lie in cases where, in the conduct of any
business under section 56(f) the “offensiveness' is not greater
than might reasonably be expected and that the best practical
means have been used to minimise and abate the nuisance.
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In a local authority district, the health officer or sanitary
inspector have the right to enter premises to examine the
existence of a nuisance at any hour of the day; and in cases with
respect to overcrowded premises, may enter at any time during the
day or night (s.63(a)).

On complaint to a local authority of the existence of a nuisance,
the local authority is empowered to serve a notice on the person
whose "act, default and sufferance" the nuisance arises or
continues; the notice require the abatement of a nuisance within
the time specified and the execution at such work considered
necessary and desirable particularly if the nuisance is likely to
re-~occur on the same premises (s.57{(1)(2)). Any cost and expenses
incurred can be recovered (s5.64)}. Any failure to comply with the

notice shall lead the local authority to lay a complaint before a
magistrate to obtain a Nuisance Order (s.58).

Where a nuisance exists or a Nuisance Order obtained, the health
officer or sanitary inspector is authorised to enter at all
reasanable hours to execute the Order (s.63(c)). Persons failing

to comply with the Order or obstructing any lelCE aofficer can be
liable to a fine for up to $40 (s.63(2)).

The local authority is also empowered under section 62 to "remave
any matter or thing" necessary to prevent the recurrence of a
nuisance and may sell or dispose of the matter without sale. Any
money received from the sale may be retained by the 1local

authority to defray any expenses incurred and any surplus must be
pald to the owner on demand.

Complaint of the existence of a nuisance can also be made by
anyone to a magistrate and the magistrate may authorise the entry
of a police officer or some other person to examine the premises
where the nuisance is alleged . to exist and where necessary to

execute an order to abate the nuisance and recover any expenses
incurred (s.65). :

- Orders

The Nuisance Orders that can be obtained under Part VI of the
Public Health Act include:

(1) Abatement Order - which requires the person to comply with:
the requisitions of the notice to abate the nuisance within
a specified time (5.59(2)).

{2) Prohibition Order - prohibits the recurrence of the nuisance
{(3.59(3)). Both Orders may specify work to be executed to
abate or prevent the recurrence of the nuisance (s. 59(4)).

(3) Closing Order - is only made where it is proved to the
satisfaction of a magistrate that because of the existence
of a nuisance,a building is unfit to be occupied (s.59(5)).

107



The magistrate has the power to prohibit the use of a bgilding
(£.59(6)) . But a Closing Order may be cancelled if a magistrate

is satisfied the building has been rendered fit for occupation
{s.59(7)).

In addition to the Orders, a magistrate may impose a fine in
cases where there is a failure to comply with a2 Nuisance Order at
the rate of $2 a day for each day in default, unless "due
diligence to carry out the Ordex" is evident (s.59(8)). The local
authority may also enter the premises where a person knowingly
and wilfully acts in contravention of the Order to abate or

remove the nuisance and do what ever is necessary to execute the
Order (s8.59(9)).

In cases where a person knowingly and wilfully acts in
contravention to a Prohibition or Closing Order, the Court has

the power to order a fine unte a maximum of $4 a day for each day
in default (s.59(9)}).

Appeals

A person can appeal to the High Court against a Nuisance Order
(8.60(1})) but the appeal will not be allowed unless it includes a
Prohibition or Closing Order or where the Order requires
structural work to be executed (5.60(2)). In cases where a
Nuisance Order has been made and a person does not comply with
it, but appeals to the High Court and the appeal is dismissed or
abandoned, the appellant can be liable to a fine of $2 for each
day there is non-compliance with +the Order unless the Court is
satisfied that substantial grounds exist for the appeal and not
brought merely for the purpose of delay (s.60{(3)). The Court on
appeal against a Nuisance Order where no steps have been taken to
abate the nuisance or where the Court is of the opinion that the
continuation of the nuisance will be injurious to health, may
aorder the local authority -to abate the nuisance and recover the
cost of abatement from the appellant. But if the appeal is
successful, the local authority is 1liable for the cost of
abatement and any damages sustained by the appellant (s.60(4)).

"The principles of public nuisance liability are uniquely capable
of application to abate nuisances, clean up unsanitary and
contaminated sites, water and buildings, control pollution and
enforce compliance with the wvarious Orders. These laws can
accomplish a great deal and deserve closer attention.

The problem of definition of the various types of waste is still
a problem. One facet of the problem that attracts immediate
attention is solid waste and municipal rubbish dumps. If the
first priority 1is to simply control immediate threats, national
strategies with the goals to adopting a programme that will be
sufficiently permanent to deal with these long term problems is
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necessary. Appropriate levels of fines should be set to stimulate
efforts to reduce waste through a variety of processing and
aperational changes. With the exception of soft drink bottles and
cans there is only one recycling company (for metals, cardboard
and white paper) that has recently started in Wailada in Lami
called Tiko Industries, despite the new prominence the
environment has attained in more than a decade.

Beyond the boundaries of the public nuisance laws, the growth of
other environmental statutes to regulate specific forms of waste

and pollution, with the exception of the Litter Decree, have
lagged. '

Litter
The Litter Decree 1991 (No.29)defines litter as:

"any refuse, rubbish, ~garbage, debris, dirt, rubble,
ballast, stones, empty receptacles, items which are
likely to hold water, earth, waste matter, containers,
derelict vehicles, derelict vessels, sputum or nasal

fluid, animal remains, or any other matter of a like
nature” (s.2). - '

"Dangerous litter" includes litter deposited in a public place
which is likely to cause physical injury, disease or infection
when coming into contact with it and "offensive litter" describes
litter, if deposited in a public place which defaces, defiles or
- pollutes or spoils the amenity of that place (5.2). These
definitions prevent the Decree from applying to private property
except in the case where any person commences +the act of
depositing dangerous or offensive 1litter in a public place and
the litter comes to rest in a place other than a public place,

that person will nevertheless be liable and may be convicted of
an offence (s.8(4)).

The Litter Decree provides that anyone who deposits and abandons
dangerous litter in any public place is liabie to a maximam fine
of 81,000 and/or six months imprisonment and in the case of a
corporate body, a maximam fine of $£2,000 (s.8(1)). There is a
maximum fine of $400 for depositing or abandoning offensive

litter but for a corporate body, the fine is set at a mazimum of
$1.000 (s.8(2)).

A fine of 5400 and/or three months imprisonment can be made
against any person who wilfully breaks any bottle, glass or
article made of glass, in any public place {(s.9).

The Litter Decree alsoc makes provision for the court, instead of
or in addition to imposing a fine, to order the cffender to clear
up and remove litter from a specified area; and after failure to
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comply with the order, the person will be liable (in addition to
any fine imposed under section 8) to a further penalty of $200
(s.12(1)). A court may also order, by way of compensation to the
public authority having the contrcl or management of the place
where the offence was committed, a sum considered reascnable to
cover the cost of removing the litter (s.13). The wilful damage
and destruction of a 1litter bin is an offence and anyone
convicted is liable to a fine of up to $500 and imprisonment for
a period up to the maximum o0f six months. In addition, the court
has power to order the convicted person to pay the cost of
restoring the litter bin {s.14). ' :

Pollution

The Ports Regulations 1990 made under section 63 of the Ports

Authority of Fiji Act impose a duty on the master of vessel to
ensure that:

- no sewerage i1s discharged into the waters of a port
axcept in accordance with Annex IV (r.8(1)(b)) of the
International Convention for the Prevention of
Pollution from Ships 1973; or where the master of the
vessel holds a current International Sewage Pollution
Prevention Certificate (1973) but the wvessel is naot
equipped with a sewage treatment unit, no sewage is
discharged except into port reception facilities (or if
facilities are not available) into the water with the
prior approval aof the Authority (i.e. a person
authorised by the Ports Authority to exercise the
powers and functions on its behalf) (r.91(3)(4)(5)});

- no garbage or contaminated ballast is discharged into
the waters of a port (r.91(6));

- the discharge of any oily mixture, galley, bathroom or
laundry wastes not coming within the definition of oil,

oily ' mixture, noxious 1ligquid substances or sewerage
(r.91(8)).

contaminated tank or cargo washing are not discharged
from the deck into the water (r.91(9)).

The master of a dry bulk éargo vessel, may with the Authority's
permission, discharge effluent from the deck or hold but the

diacharge of bilge matter contaminated with oil is prohibited
{(r.91(10)(11)).

A fine up to the maximum of $400 may be imposed for any breaches
of these regulations.
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Regulation 92 requires the master of the vessel to immediately
advise the Authority of any incident which falls within the
definition of "undesirable substances'. The definition includes
rubbish, gravel, earth, stone, wreck, any flammable, corrosive,
offensive or dangerous substances that are hazardous to
navigation and could prevent the proper use of a port. 0il is
excluded from the definition (r.92(1)).

Where solid ballast, ash or undesirable substances is discharged
inte a port, the Authority must be immediately notified and
attempts must be made to remove the waste material (r.92(2)). The
Authority may remove the waste if there is failure on the part on

the master of the vessel to remove it and any expenses incurred
may be recovered (r.92(4)).

A duty is also imposed on the master of the vessel to ensure that
no refuse or scuppers are discharged overboard whilst in port
(r.93{1)}) and all overside discharges are kept effectively
screened to ensure no fluid refuse falls onto the - wharf,
structure or vessel along side the wharf (r.93(2)). Departure of

a vessel may be delayed until the site has been cleaned
(r.93(3)).

Regulation 94(1)} also imposes a duty on the owner or occupier of

a property to ensure that no oil, spirit, inflammable or harmful
substances are discharged from the property into port, or into
waters flowing and ebbing into a port or onto a wharf, road or

land within a port. The discharge of any sewer or drain into a
port 1is prohibited except with the approval of the BAuthority
(r.95(1)). A fine of $400 can be imposed for any breaches and $10
for each day can be imposed if the discharges continue (r.95(3)).
An occupier is alsoc under a duty +to ensure that no refuse,
garbage, corrosive substances, filth or objectionable vegetable

and animal matter is deposited on land where it can be washed by
rain into a port (r.96(1)).

The dumping of rubbish, waste, soil, rock or other material on
the foreshore or port is prohibited except with +the prior
permission of the Authority (r.97). Costs incurred by the
Authority to remove the waste material and restoring the amenity

of the- foreshore and seabed are recoverable through a court
(r.97(4)(5)). :

In August 1990 the Ports Authority produced a set of "Standards
for Effluent Discharge to Ports"., The Standards apply to all
Fijlan ports and require all companies discharging effluent
directly: to Fijian port waters to obtain a permit for their

discharge or face prosecution under the Ports Authority Act (see.
Table 1).
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Pesticides

As the misuse o0f pesticides is likely to cause damage to
property, plants and animal life, adversely affect the health and
safety of any person and generally impair the quality of the
environment, the availability and use cf pesticides is requlated
by the Pesticides Act 1972. No pesticide may be used, offered for
sale aor sold in Fiji unless the pesticide is registered with the
Registrar of Pesticides (s.4). Any one who contravenes this
provision is guilty of an offence and liable on conviction to
have any registration held, cancelled, and in addition, to a fine
of up to $200 and a further fine of up to $10 for every day the
offence continues (s.10).

Bazardous Waste

The Highly Inflammable Ligquids Regulations 1970 (Factories Act
1972) provides that any cotton waste or any material contaminated
with highly inflammable liquid must be deposited without delay in
a covered metal container or be removed without delay in a safe
place (r.ll). The deposit of any inflammable so0lid residue left
on any wall, partition, door, window, ceiling, top, plant,
apparatus, effective steps must be taken to prevent danger by
removing all residues and deposit them in a safe place (r.10).

Air Pollution

There is at present no specific statute which regulates air
pollution except the Traffic Regulations 1974, as amended. The
Regulations prohibits the use of a motor vehicle which emits
- smoke, vwvisible wvapour, grit, sparks, ashes, cinders or oily

substances, particularly if the emission is 1likely to cause
damage to property or causes injury or is a nuisance and a
source. of annoyance to any person (r.49(1l)(a)). A person is
liable if the exhaust outlet of the vehicle is attached in such
a manner that it projects directly on to the road (r.49(1}(b)).
Any person contravening these provisions or wilfully fails to
comply with them is guilty of an offence and liable to a fine of
up to $100 or to imprisonment for up to a maximum term of three
months (r.49(2}). The penalties under the Traffic Requlations are
quite low and although there is some enforcement of the

regulations, the enforcement process needs to be consistently and
regularly applied.

Under regulation 50, every motor vehicle using solid fuel must be
fitted with an efficient appliance to prevent the emission of

sparks or grit and a tray or shield to prevent ashes and cinders
from falling on to the road. :
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A major problem also exists from heavily polluted smoke emitted
into the atmosphere. For example, sand mining operation for
cement manufacture is carried out by Fiji Industries Ltd. which
is processed at the cement operating plant at Lami on the
outskirts of Suva. The State o0f the Environment Report 1991
states that the main environmental hazard of the cement
manufacturing plant is the emissions of smoke which is heavily

polluted and the damage caused to surrounding habitats by the
mining/dredging operations.

Section 23 of the Factories Act 1972, provides that every factory’
where there is any dust, fumes or impurities given off with any
processes carried out there, all practical measures must be taken

to protect persons against inhalation and the accumulation of
such matters in the work place must be prevented.

The Penal Code 1945, as amended also provides that any person who
voluntarily vitiates the atmosphere in any place so as to make it
noxious to the health of any perscn "in the general dwelling or
carrying on business in the neighbourhood or passing along a
.public way is guilty of a misdemeanor™ (s.196).

Conclusions and Recommendations

1. This brief review proveokes fresh thought on the whole issue
of pollution and waste management and the geoals and
strategies that should be adopted. The generation of waste
material and the air and water pollution which commonly
results from waste disposal focuses attention on the waste
itself and the affected environment. Most wastes in Fiji are
generally disposed of by landfill except for some medical
wastes which are disposed of by incineration.

2, The categories of waste are undefined and it
that certain categories, such as hazardous,
industrial, chemical and medical wastes

is essential
commercial,
be specifically

defined and stringent controls imposed. Technological
controls on land disposal facilities, incinerators or
storage containers also need spacific permitting

requirements. Any new law introduced should in addition to
providing for separate categories of wastes, the law must
also provide for EIA requirements for waste disposal.

3. In a more practical and immediate sense, the present
municipal land fill disposal system on ill selected sites is
seriously affected by the difficulties in finding
alternative sites, particularly in Suva where a proposed
site on native land has not received all the necessary
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approvals from the landowning group. One of the difficulties
is the wuncertainties surrounding waste disposal as the

problems associated with the Lami and the Rewa river dump
site is obvious.

Waste management Plans as well as inspection and monitoring
should be the central features in any new law and close
attention to trade, agricultural and waste from +tourist .
establishments should receive close attention.

Public nuisance law is an important tool that can be applied
to a range of environmental problemg and it is important

that this area of law be closely examined and vigorously
applied.

The maximum levels of fines in the Ports Regulations 1990
are incredibly low in the light of the damage that could
result in the marine environment from oil spills and any

other type of marine pollution. It is suggested that the
maximum levels of fines be reviewed.

That the provisions of thé. Traffic Regulations
polluting motor vehicles needs to ba
consistently applied.

against
regularly and
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Table 10.1

PORT AUTHORITY

STANDARDS FOR EFFLUENT DISCHARGE TO PORT
o AUGUST, 1990

Conditions for Discharge of Effluent to Fiiian Ports

All companies discharging effluent directly to Fijian port waters
are required to obtain a permit for their discharge by lst
January, 1991 or face prosecution under the Ports Authority Act.

Permits will be granted to companies on the following
conditions:~ :

aj} The company provides the Ports Authority with its volume of
discharge as follows: maximum flow: minimum flow; average
daily flow; pattern of daily flow discharge.

b) The company provides the Ports Authority with an analysis by

an independent laboratory of their effluent under average
flow conditions.

c) The effiuent meets the standards listed below. (Effluent
which fails to meet these standards will be permitted at the
discretion of the Ports Authority on a case by case basis.)

Standards for Discharge of Effluent to Fijian Ports

Size Solids to pass 1.5 mm screen
pH range ' 5.0 to 10.0

Metals:-

Cadmium - Lass than 2 mg/L
Chromium Less than © 2 mg/L
Cobalt Less than 2 mg/L
Copper Less than 2 mg/L
Iron Lesgs than 20 mg/L
Lead ' Less than 2 mg/L
Manganese Less than 2 mg/L
Mercury Less than 0.02 mg/L
Molybdenum ' Less than 2 mg/L
Nickel : Less than 2 mg/L
Silwver Less than 2 mg/L
Tin Less than 2 mg/L
Zinc Less than 2 mg/L
Suspended Solids Less than 100 mg/L

Emuisified Oil Less than 50 mg/L



B.O.D. (5 day) . Less than 100 mg/L

Chlorine as Cl2 Less than 5 ma/L
Cyanide as CN Less than 1 mg/L
Formaldehyde as HCHO Less than 5 mg/L
Phenols _ Less than 5 mg/L
Ammonia ' Less than 10 mg/L
Sulphate as S04 Less than 10 mg/L
Nitrate as NO3 " Less than 10 mg/L
. Phosphate as P04 Less than 10 mg/L

No free or floating layer of oils/grease.

Other ‘'pricrity peollutants' as per US EPA

schedule to be
promulgated later.

Calour - by approvél of Ports Authority on a case by case basis.



11. PROTECTED AREAS

Land Conservation and Improvement Act

Forest Act : Town Planning Act
Regional/ PROTECTED AREAS Subdivision of Land
International Act
Conventions
Naticnal Trust

Native Land Trust

for Fidji Act Act

The Preservation of Objects of Archaeoclogical
and Palaeonctological Interest Act

Fiji does not have a clear policy on protected areas or what the
national priorities and geoals for protected areas should be. The
Ninth Development Plan (1986-90) provides for an objective to be
reached in the Plan period in the following words to "protect and
conserve unique features of Fiji's environment" (p.157). Although
this may provide an important element in the establishment of a
legal framework to protect and conserve unique features, the long
term legal protection continues to be insufficient. DP 9 points
cut that legislation in Fiji concerning the conservation of the
environment and the protection of +the national heritage are
inadegquate or obsolete and +that laws which have been unco-
ordinated will be brought together and new laws enacted to cover
all aspects of environmental management {p.157).

There is no comprehensive legislation in Fiji for protected areas
but there are a number of “piecemeal’ legislation covering
different types of protected areas. Protection through the
regulation of activities, the imposition of prohibitions and
penalties are the techniques wused in all these laws for the
management of such areas. Some areas are given a protected status
by Ministerial dJdeclaration, such as the Sigatoka Sand Dune
Naticonal Park {although the Sand Dunes are currently not legally
protected}, but without the provision of long term legal support.
Customary law also plays an important role in the management and
preservation of traditional protected areas such as sacred
sites, old village sites, burial grounds and areas protected for

one reascn or another having both spiritual and cultural
significance,. :
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The existing legislation recognises different types of protected
areas. The National Trust for Fiji Act 1970 regquires the National
Trust to promote the permanent preservation of lands and reefs of
every description having natural, historic or natural interest or
beauty; the protection and augmentation of the amenities of such
land to preserve their natural aspect and features and to

"provide for the access to and enjoyment by the public of such
lands..."(s.3).

The Presearvation of Cbjects of Archaeolagical and
Palaecontological Interest Act 1940 provides for the preservation
of sites on which objects of archaeclogical or palaeonctalogical
interest are discovered or exist. The Act provides for the
protection of any portion of land adjoining the site as may be
required for fencing or covering to preserve the object and any
means of access to the site (s.2).

The Town Planning Act 1946, General Provisions, 9 Schedule G(3)
provides for the local authority or the Director of Town
Planning, in consultation with the National Trust to "order the
conservation of a site, object or area of natural beauty". This
is a requirement for all zones. The zoning laws and town planning
schemes make provision for open spaces and park land. Under the
Subdivision of Land Act 1937 if the Director of Town Planning
considers that the egtablishment of offensive trade, business or
manufacture will affect the health, amenity or convenience of any
neighbourhcod, the offensive trade will not be permitted or 1if
permitted, "that a portion of land being subdivided not exceeding
in any case one-twentieth of the total area...should be reserved
as an open space" and the Director may., in approving the
application in whole or in part, impose any condition considered
necessary (s.8(3))}. Open space is defined under section 3 of the
Act to include a public garden, recreation ground, playing field
or other land intended to be used for any such purpose.

Under the Forest Act 1953, nature reserves may be declared as
part of the reserved forest (s.7) and governed by the same regime
as reserved forests but with a few exceptions. Access 1To nature
reserves is restricted to the hours of 6 a.m. to 9 p.m.- and a
licence is required for +the cutting, grazing or removing of
forest product and bunting or fishing in nature reserves will
only be permitted for conservation purposes.

Native 1land leased under +the Native Land Trust (Leases and
Licences) Regulations autocmatically excludes from the lease those
areas o0f archaeclogical and historical importance and creates
protected areas such as nature reserves to protect a particular
species of forests or important natural features. The forest
species dakua at Waisale is protected under the leasehold system.
Apparently the reserve is to be managed by the National Trust.
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There is potential under the Land Conservation and Improvement
Act 1953 to create protected areas. Under section 8 of the Act,
the Land Conservation Board may issue a Closing Order for any
land that is or "has become despoiled”. In effect, the Closing
Order applying to any area of land prohibits +the occupation,
cultivation, the grazing of cattle, the cutting down and
destruction of vegetation. Section 7 of the Act also makeas
provision for Conservation Orders, which could be either a
general order or a particular order and could prohibit or
regulate a number of activities e.g the break up or clearing of
land for cultivation, the cultivation of crops, the use of

sledges and the lighting of fires and burning of vegetation, in a
particular area.

Regionalglnternational Conventions

Fiji acceded to the Convention on the Conservation of Nature in
the South Pacific 1976 (Apia Convention) on the 18th. September
1989. The Convention provides that each Contracting Party "shall
-to the extent that it is itself involved, encourage the creation -
of protected areas which together with  existing protected areas
will safeguard representative samples of the natural ecosystems
occurring therein (particular attention being given to endangered
species), as well as superlative scenery, striking geological
formations, and regions and objects of aesthetic interest or
historic, cultural or scientific wvalue" (Art. II(l)). Each
Contracting Party must notify the South Pacific Commission, the
body charged with the bureau duties of the establishment of any
protected area and of the legislation and +the methods of
administrative control adopted in connection with it (Art.II{(2)).

The Convention further requires that the boundaries of national
parks must not be altered and the resources must not be subject
" to exploitation for commercial profit without the fullest
examination. The hunting, killing, capture, collection of
spacimens, eggs and shells of the fauna and the destruction of
the specimens of the flora is prohibited except under the
direction or control of appropriate authorities or for authorised
scientific investigation (Art.III). National reserves "shall

remain inviolate™ except for carrying out scientific
investigations (Art.iv}.

The Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region 1986 (SPREP Convention)
makes provision for specially protected areas and the protection
of wild flora and fauna under Article 14. This Article requires
the Contracting Parties +to¢ individually or jointly, take all
appropriate measures to protect and preserve rare or fragile
ecosystems and depleted, threatened or endangered flora and fauna
as waell as their habitat in the Convention Area. To meet this
objective, the Contracting Party, as appropriate, must establish
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protected areas such as parks and reserves, and prohibit or
regulate any activity 1likely to have adverse effects on the
species, ecosystems or biclogical processes that such areas are
designated to protect. Fiji acceded to the SPREP Convention and
its related protocols on the 18th September 1989.

Existing Protected Areas

The Sigatoka Sand Dune National Park is the only gazetted
national park at present but current management of the Sand Dunes
is insufficient for it to be classed a national park by

internaticnal standards. The Sand Dune covers an area of 240 ha.
(163 ha.is State land).

There 1is no legislation nor clear guidelines to manage national
parks in Fiji. In 1980, a report on "A National Parks and
Reserves System for Fiji" was published. The report prepared by
Richard PDunlap and assisted by Birendra Singh was funded by IUCN,
WWF and UNEP. A National Parks and Reserves Bill was also drafted
in 1980; yet despite the critical need to provide for 1long term
protection for such areas and to comply with the legal
obligations wunder the Apia and SPREP Conventions, there is a
serious lack of protected area 1legislation for both the
terrestrial and the marine environment. The 1980 Bill reguires

updating where appropriate with the view %o bringing  such
legislation into effect.

The Ministry of Forestry established its first nature reserve in
1956 at Nadarivatu which contains a 1land area of 100 ha and

forming part of the Nadarivatu Forest Reserve. The other nature
reserves include:

- Tomaniivi prdclaimed in 1958 and covering approximately
3,2678 ha. situated in the Tikina of Tavua, Province of Ba,
being a portion of the Nadarivatu-Nadala Forest Reserve;

Nagaranibuluti proclaimed in 1958 and covering approximately
300 ha. and situated in the Tikina of Tawvua, Province of Ba
and being a portion of the Nadarivatu-Nadala Forest Reserve;

- Draunibota and Lakibo proclaimed in 1959 is an area of land
situated in Suva harbour and known as Draunibota or Cave
Island and Lakibo or Snake Island containing estimated areas
of four and three quarter acres and two thirds of an acre

respectively and being parts of Suva and Namuka Harbours
Forest Reserve;

Taveuni proclaimed in 1959 is land extending to 4317 ha.

more or less and being the whole of the Ravilevu Farest
Reserve:
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- Vuao, proclaimed in 1960 is that parcel of land situated in
Suva harbour and known as Vuo or Admiralty Island containing
an estimated area of 1.2 ha. being part of the Namuka
Harbours Forest Reserve;

Vunimoli, proclaimed in 1967 covers land situated within the
Tikina of Vaturova in the Province of Cakaudrove, the whole

of the reserved forest and containing an area of some fifty
acres.

The Ministry of Forests has alsc established outdoor recreation
and amenity areas in Colo-i-Suva, Saweni Beach and Lomolomc. In
addition, Fiji Pine Ltd. is responsible faor the Forest Amenity
Areas at Lololo and Tavakubu (Cabaniuk et al 1986:25).

Yadua Taba Iguana Sanctuary is located off the coast of Bua,
Vanua Levu. There is no legislation to provide for the long term
protection of the Yadua Taba sanctuary but protection is provided

by the local community under an agreement between the National
Trust and the Chief of the landowning mataqgali.

The National Trust also manages:

the Laucala Beach Ring Ditch Fort aon the cutskirts of Suva.
The fort is the site of an old village with a circular mote
crossed by four causeways;

- the Momi Gun Site in Momi Bay. This is an old defence
battery site established in World War II. The 4.8 ha. site
of freehold property was gifted by its owner, an American,
Mr. Trammel Crowe because of its historic value:

- Patterson Memorial Gardens, Levuka. This garden was bought
as part of the Bond store and is situated between Morris
Hedstrom's buildings and the Bond store. The garden is
maintained by the Levuka Historical and Cultural Society.

Garrick Memorial Park, a large area of forest land in the

Navua area was gifted by the Garrick family to the National
Trust in August 1983. . . :

- Waisale Dakua Reserve. In March 1981, the National Trust
sought assistance from the Native Land Trust Board to
@stablish a Reserve in an area of Waisale " containing a
particular forest species, dakua. The National Trust is to

manage the Reserve with funding from New Zealand and from
the Ministry of Forestry.
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Conclusions and Recommendations

Protected areas are established to provide lasting conservation
of species and ecosystems and there are a number of ways in which
protected areas can be established or created. The status of land
to be designated as a protected area is critical because of the
variation of land uses and ownership rights.

(a)

(b)

(c)

(d)

(e)

(f)

Under the State Acqguisition of Lands Act 1940, an acquiring
authority (i.e. a government Minister or any person

“empowered to compulsorily acguire property) may compulsorily

acquire any land required for any public purpose(s.3}.
Public purpose as defined by the Act includes “the
utilisation of any property in such a manner as to promote
the public benefit'(s.2) which appears broad encugh for
application to protected areas.

The creation of protected areas through the leasehold system
such as the Waisale Dakua Reserve requires some attention as
the 1lease <could have potential for flexibility than
protected areas esstablished by statute. Reserves established
by lease could alsc allow for the active participation of
the landowners. In creating protected areas through this
system it is important ' that +the +traditional landowners
perceive the benefits in order to actively support the
Programme. ‘

The establishment of a protected area by agreement is also
possible as demonstrated by the Yadua Taba Iguana sanctuary.
The agreement between the National Trust and the chief of
the landholding matagali serves a wider purpose than

protecting the iguanas as the whole island of Yadua Taba is
protected.

The Garrick Memorial Reserve is an important example of the
creation of a protected area on freehold land. The gifting
of the Reserve by the Garrick family for conservation
purposes has no legal constraints for management purposes
compared to native land protected through a leasehold system

where the customary authority and communal organisation must
be taken into account.

As Fiji is a Contracting Party to the APIA and SPREP
Conventions, domestic legislation must be consistent with
the obligations inceorporated in the Conventions. Where there
is an absence of such legislation, new laws need to be
formulated to give effect to the Conventions.

A comprehensive National Parks and Reserves legislation to

cover both terrestrial and marine areas need urgent
consideration.
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12. WILDLIFE

Birds and Game Protection Act

l
wildlife

The State of the Environment Report for Fiji 1991 states that a
characteristic of oceanic islands is the limited wildlife and
Fiji is no exception. Birds are the most conspicucus form of
wildlife and 60 indigenous breeding land birds survive. This
number is approximately doubled when seabirds, migrants and
introduced birds are included. Fiji has no indigenous terrestrial
mammals with the exception of six species of bat. Twenty four
species of terrestrial reptile occur which are two snakes, two
iguanas, ten geckes and ten skinks. There are also two native
species of frog, four species of seasnake and four species of
marine turtle which occur in Fiji waters.

"The level of endemism is high with 39% in the avifauna including

two endemic genera (Phigys and Trichocichla), 35% of the reptiles

- and 100% in the amphibian. Of the mammals, one of the six species
of bat, the Fiji £flying fox (Pteralopax acrodonta), is endemic
(17%)". The Report further states that Fiji's flora is
inadequately known and a few species are known to be endangered.

Statutory Background

The only piece of 1legislation providing some measure of
protection is the 1923 Birds and Game Protection Act. The Act
protects all birds other than those listed which are all
introduced species (Malay Turtle Dove, House (or Brown) Mynah,
.Java Rice Sparrow, Red-vented Bulbul, Field or Grey Mynah,
Strawberry Finch, European Starling) in +the First Schedule.
Protection does not extend to any tame or domestic bird or to any
bird defined as "game' (Fijian Wood Pigeon (Peale's Pigeon or

Barking Pigeon) and Fruit (or Chili Pigeon) in the Second
Schedule of the Act. :

The legal protection applyving to birds also extends to nests and
eggs and a person will be guilty of an offence and liable to a
fine of up to fifty dollars or imprisonment of up to three
months, if a protected bird is wilfully killed, wounded or taken
or the nest is taken, removed, injured or "destroyed. A person is
equally guilty if a protected bird is offered for sale, or is
wounded or taken or the nests, eggs, skin or plumage have been
taken or exported (s.3}. The taking of protected birds for
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scientific purposes is exempted but the written authorization of
the Minister for Primary Industries is essential. The Minister
may impose any condition considered appropriate (s.5).
The principle rule governing protection is laid down in the form
of offences i.e. a serias of prohibitions depending on the
protection granted. BActivities are generally forbidden unless
authorised by licence pursuant to section 9 applying generally to
taking or killing of game that may be granted by the Minister
subject to the T"payment of such fee...as the Minister may by
notice in the Gazette prescribe”"(s.9(1)). The power of +the
Minister under the Act has been delegated to the Permanent
Secretary by notification on the 11th November 1965.

The Act imposes a close season for game. The close season for
Fijian Wood Pigeon and Fruit Pigeon extends to the wholae year
{Notice 17th. February 1975) but the Minister may give written
authority for the killing, wounding or taking of game or for the
purchase of game during the close season (s.7(1)}).

The Minister for Primary Industries may also by order define
areas that are specifically reserved for protection of game where
it would be Tunlawful for any person without the written
permission of the Minister to shoot, capture, take or destroy any
particular kind of game...nest or egg"{s.l1(1)).

Game rangers may be appointed by the Minister (.10} to prevent
and detect offences and to enforce the provisions of the Birds
and Game Protection Act. The game ranger has power of search and
seizure under section 18. If there is suspicion on reasonable
grounds that an offence against the Act has been committed, the
game ranger has power to inspect and search baggage, package,
vessel or vehicle and if any protected bird or game, nest or eggs
of such birds are found "the same may be seized and taken before
a court" (s.18(1}). & game ranger may also enter land for the

purpose of carrying out the provisions of the Act or to prevent
or detect offences (s.18(2)). :

The very real practical problem with the Act is the exemption for
"tame or domestic birds"® as potentially any kind of bird, if kept
in a cage for a time can be regarded as "tame or domestic" and
thus escape the protection of the Act. At some (unknown) stage,
an offence i.a. the taking of the protected bird does not become
an offence as the caged bird could be classified as a "tame or
domestic" bird. fThe question does arise whether Fiji's special
birds such as the Kadavu Parrot or the Peregrine Falcon, once
caged, may {(at some unknown point in time) be classified as "tame
and domestic" and escape the protection of the Act. Another
difficulity with the present Act is that it is illegal to export
the skin andg Plumage of a protected bird (alive or dead) under
section 3 but it is not illegal to export any bird which may be
deemed to be. tame or domestic. Thus a person leaving Fiji by sea
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or air or in port on an ocean going vacht with a caged protected
bird which at some unknown point has become "tame or domestic”
could not be accused of smuggling the bird out of Fiji. The
export of animals, birds and particularly Fiji's endangered

species must be subject to and regulated by appropriate permits
and certificates.

The Birds and Game Protection Act is grossly and clearly
deficient in protecting other forms of wildlife such as the

crested iguana as the Act does not extend to reptiles, mammals

and amphibia. There is some protection for turtles under the
Fisheries Act. Some consideration must be given to expanding the
scope of the Birds and Game Protection Act to include other forms
of wildlife that bpresently remain unprotected; or new

- comprehensive legislation should be considered to protect Fiji's

rapidly declining rare and endangered fauna and flora. In 1979,
a Wildlife Protection Bill was drafted in the Department of
Agriculture and Fisheries and forwarded to the Office of the
Solicitor-General. On +the 16th. April 1980, the Bill was
forwarded for Cabinet discussion and it would appear that Cabinet
decided not to proceed with the Bill at that time.

In 1984, Wildlife legislation was drafted by Mr. David Clarkson,
Senior Veterinary Investigation officer from the Ministry of
Primary Industries., The Bill makes provision for the "protection,
control, harvesting and destruction of fauna and for related
purposes”. The Bill provides for protected fauna, sanctuaries,
protected areas, wildlife management areas with wildlife
management as the core feature of the Bill. The Bill was
submitted to the office of the Solicitor-General in May 1984 but
the Bill was returned to the Ministry of Primary Industries in
July 1984 for further action. It is possible that there has been
a decision not to proceed with the Bill at that point in time. It
is suggested that the wildlife legislation drafted in 1979 and
1984 be reviewed and updated, if necessary, with the view to
bringing such a framework legisiation into effect. In view of the
deficiencies in the current Birds and Game Protection Act and the

lack of 1legal protection given to Fiji's crested iguanas and

other reptiles, mammals and amphibia, the need to provide lagal
protection is wital. o :

Fiji is not a party to the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES). Briefly, the
Convention has three Appendices which are of interest in view of
Fiji's very special crested iguanas and peregrine falcon and
other rare and endangered wildlife. Appendix 1 deals with all
species threatened with extinction which are or may be affected
by trade. Trade in specimens is also subject to strict
regulation. BAppendix II deals with specimens although not
necessarily threatened with extinction, but may become so, unless
trade in specimens of such species is strictly regulated. Trade
in other species are also subject to control. Appendix III deals
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with all species which any Contracting Party identifies as being
subject to regulations within its jurisdiction for the purpose of
preventing or restricting exploitation and in need of the
-cooperation of other Contracting Parties in the control of trade.
In the past, it has been suggested that Fiji become a Contracting
Party to CITES and this suggestion is strongly endorsed.

Recommendations

1. The wildlife legislation drafted in 1979 and 1984 be
reviewed and updated with a view to bringing a framework
legislation intoc effect. The current deficiencies are such -
both in relation to unspecified rare species (a.g. Fiji's
crested iguana) and in relation to the smuggling trade as to
make it vital that urgent action be taken. '

2. Urgent consideration be given for Fiji to become a

Contracting Party to the Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES).
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13. PROTECTION OF NATIONAL HERITAGE

National Trust for Fiji Act

Town Planning Act PROTECTION OF Preservation of Obiject
General Provisions{ | NATIONAL of Archaeological and
HERITAGE Palaeontological
] Interest Act

Forest Act

Statutory Background

The four main statutes that provide for Fiji's national heritage
is the National Trust B&ct for Fiji - 1970 administered by the
National Trust for Fiji, the Preservation of Objects of
Archaeclogical and Palaeontological Interest Act 1940
administered by the Fiji Museum, the Town Planning Act 1937 -
General Provisions 1980 and the Forest Act 1953. These statutes
and General Provisions are designed to conserve +the built or
caultural environment and natural resources and extend a
protective status to them provided they have been identified as
possessing unique or distinctive features. Variocus forms of
approvals are raquired if there ara any development or

alteration to these resources, but in some cases, the legislation
provides for outright prohibitions.

The National Trust for Fiji Act provides for the establishment of

the National Trust as a statutory body for the following
purpose: -~ ' . :

(a) to promote the rermanent preservation for the benefit aof the
nation of lands (including reefs), buildings, furniture,
pictures and chattels of every description having national,
historical, architectural or natural interest or beauty;

(b} the protection and augmentation of the amenities of any such

land or buildings and their surroundings and to preserve
their natural aspect and features:;

(c) *o protect animal and plant life;

{(d) to provide for the access to and enjoyment by the public of

such lands, buildings and chattels (s.3).
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The scope of section 3 is broad and includes both cultural and
the natural heritage with the natural environment embracing both
the terrestrial and marine sectors.

The Town Planning Act - General Provision 9 (Schedule G) which is
applicable to all town planning schemes in all zones, provide for
the preservation of buildings of historic or architectural merit,
the conservation of sites, objects and areas of natural beauty.
The preservation of monuments and objects and other wvulnerable
cultural property i1is the objective of the Preservation of
Objects of Archaeclogical and Palaeontological Interest Act.

The Protection of Cultural Heritage

Historic Sites - Fiji has a rich heritage and there are a large
number of historic sites that are worthy of protection. The State
of the Environment Report for Fiji 1991 states that 'at present
the Fiji Museum holds files on different sites in conjunction
with marked up 1:50,000 maps on which +the known sites are
located. This coverage is highly localised and even in areas
apparently guite well covered, a 1large number of the existing
sites are not included. For instance, in 1987, a brief survey of
the lower and middle Sigatoka Valley, {(an area comparatively well
researched according to Museum files), revealed that 19 of the 40

sites surveyed were not recorded in the Museum's files". The
Native Lands Trust Board is in the process of map recording
heritage sites that are of historical, archeological and

cultural significance aimed mainly at the tourism market for
visitor attraction. Parts of the Eastern Division and Kadavu have
been mapped and the NLTE is in the process of mapping other parts
of Fiji. This service is important not only for wvisitor
attraction but for providing heritage information for the

Natiomal Trust for Fiji, Department of Town and Country Planning
and the Fiji Museum. '

"The categories of historic sites that are of major interest to
the National Trust are those sites with structures of proven
historic value, sites associated with historic events such as
explorer's camps, battle sites, early colonisation camps or farms
" and buildings and sites of major historic importance" {Director's
Paper 1989). There are at present three historic sites (Momi Gun
Site at Momi Bay, Laucala Beach Ring Ditch Fort at laucala Beach
Estate in Suva and the Patterson Memorial Gardens in Levuka) that
are under the protection of the National Trust. In October 1991,
the National Trust sought the co-operation of the Ministry of
Fijian Affairs in an attempt +to establish closer co-operation
with them and the Native Land Trust Board in a programme to
preserve Fijian traditional sites in rural areas.
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Under +the General Provisions 1980, Provision 9 Schedule G(3),
Town Planning Act, the local authority or the Director of Town
and Country Planning after consultation with the National Trust
may order the conservation of a site.

The absence of a National Register of historic and archaeological
sites is a major concern. Such sites are regularly being lost to
development and agriculture +through oversight and - lack of
appreciation of their significance (State of the Environment
Report). According to the Fiji Museum, a national site survey was
initiated in 1964 which contain records of 632 sites, but the
site survey has not been kept up to date.

The Preservation of Historic Buildings - has generated
considerable .interest and according to the State of the
Environment Report for Fiji 1991, this is being gradually
reflected in regulations and development approvals. The National
Trust is entrusted with the protection and preservation of 3
historic buildings (Borron House. in Suva, Morris Hedstrom's
Building, Levuka and the old Bond. Store, Levuka). Under the Town
Planning Act, the Ilocal authority or the Director of Town and
Country Planning, in consultation with the National Trust, may
order the preservation of buildings considered to be of historic
interest or architectural merit. According to Francis
{unpub.paper 1991) these provisions have been used and will
continue to be heavily used in the future to protect historic
buildings as illustrated recently with Levuka. Under the approved
- Town Planning Scheme, the whole of Levuka, the old capital of
Fiji was declared a historic town taking in the area from St
John's school in Cawaci in the north part of the island to the
Levuka cemetery in the south. This whole area has been declared a
conservation area. The erection of new buildings and the:
demolition or alteration of old buildings require planning
permission. The City of Suva has recently requested an amendment
to its Planning Scheme to protect some 50 historic buildings and
the recently approved Nausori Town Planning Scheme identifies
five different areas of buildings belonging to the Methodist

church and the early sugar industry, stating that their
demclition should be discouraged. A change to a large area of
Park =zone to a historic site has also occurred as an early

burial ground has been identified there.

Monuments - the protection of monuments is the responsibility of
the Fiji Museum under the Preservation of Objects of
Archaeological and Palaeontological Interest Act. Monument is
defined as ‘"any object of archaeological or palaeontological
interest and any area of land in which such object is believed to
exist. An object of archaeological or palaeontological interest
is defined in the Act to mean any structure, erection, memorial,
tumultus, cairn, place of internment, pit-dwelling, +trench,
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fortification, irrigation work, mound, excavation, cave, rock,
rockdrawing, painting sculpture, inscription, monolith or any
remains, fossil remains of man, animals or plants or - any bed
containing fossil remains or any object or remains which are of
archaeological, anthropological, ethnological, prehistoric or
historic interest, The definition includes the site on which the
object was discovered, the land adjoining the site which may be
required for fencing, covering or preserving the object and the
means of access to the object (s.2).

Under the Act, the Minister may declare by order in the Gazette,
any object and any land on which the object exists, to be a
monument (s.6(1}). The Board of Trustees for the Museum may with
the sanction of the Minister, purchase or take a lease, accept a
gift or bequest of any monument. The owner of any monument may by
written instrument constitute the Board as legal guardians. Where
the monument is without an owner, +the Board may, with the
sanction of the Minister, assume the guardianship of the monument
(s.7). Where a monument is in danger of being destroyed., injured
or allowed to fall into decay, the Minister may acquire the
monument under the provisions of the State Acquisition of Lands
Act as if the preservation of such a monument were for a "public
purpose”. But the powers of compulsory purchase cannot be
exercised where any monument is periodically used for religious
observances or where there is an agreement between the Board and
the owner of a monument. Further, the powers of compulsory
purchase will not be exercised unless the owner or other persons

are competent to enter into an agreement to protect or preserve
the monument (s.11). ’

The Board may also, with the sanction of the Minister, enter into
written agreement with the owner of any monument for 1its
protection or preservation. The agreement may provide for such
matters as the maintenance and custody of the. monument and the
duties of persons whe may be employved in connection with it. The
agreement could contain restrictions of the owner's right to
destroy, remove, alter or deface the monument or to build on or
near the site of the monument. Public access facilities could
also be incorporated in the agreement (s.8). If an oawner or
occupier intends to build on or near the site of +the monument in
contravention of the terms of the agreement, the Board may make
an order prohibiting the ceontravention. Any failure to abide by

the terms of the agreement, the Minister may exercise the powers
of acquisition under section 11 of the Act.

For the purpeses  of maintaining any monument that has been
acquired or entrusted to the care of the ‘Board, the Board must
have access at all reasonable times to inspect or to carry out
any necessary maintenance (s.12). Further, the Board or any
person authorised by the Minister may inspect work being done and
may order the cessation of work pending further orders of the
Minister (5.20(1)}). Any person who fails to comply with the order
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is. liable to a fine of $200 and/or six months imprisonment
(8.20(2)). '

A permit is required for any excavations or surface operations to
search for objects of archaeological or palaeontological
interest. The permit will only be issued where the Board is
satisfied that the applicant is competent both by trajining or
experience to carry out exploration or excavation using the most

recent scientific methods (5.3(1)(2)). The permit may contain
- protective conditions and limitations as considered necessary by
the Board. A permit is also required for the removal of any
object or monument out of Fiji (19). Where the Board is of the
opinion that the excavation or removal of any monument 1is
desirable in the interests of archaeology, science, history or

art, a permit may be granted by the Board for excavation or
removal to a place within Fiji (s.18).

The only land and structure declared so far to be a monument is
Wasavulu located on the outskirts of Labasa. Since the
declaration in 1969 by the Minister of Social Services, the
monument was entrusted to the care of the National Trust in 1986
"because of its long term preservation programme” (5.
Matararaba:15 ©Nov.91), but this transfer according to - the
National Trust has not been formalised in accordance with the
provisions of the Preservation of Objects of Archaeoclogical and
Palaeonteclogical Interest Act. The Board of Trustees for the
Fiji Museum may relinquish any rights or guardianship with

respect to any monument, but the relinquishment is subject to the
. sanction of the Minister (s.15).

Archaecleogical sites and monuments currently receive inadequate
attention and protection under the Preservation of Objects of
Archaeological and Palaeontological Interest Act. The Fiji Museum
at present lacks archaeclogical and palaeontolagical expertise
and is dependant on visiting archaeologists and other experts
who axe available only on a shaort term basis. Clearly, there is
urgent mneed for 1local training in these matters. . The Wasavulu
monument, f£rom all accounts, has been damaged since its gazmetting
and positive steps need to be taken by the Fiji Museum and the
National Trust to enforce the provisions of the Act. Whilst it is
vital to have constructive legislation, it is imperative that
legislation is effectively enforced. The Fiji Museum is clearly
in need of financial and technical support as the legal
responsibilities of the Museum extends beyond the "storehousa"
but the support must be both adequate and appropriate.

There has also been little financial support for the preservation
of historical and archaeclogical sites. According to Fullman
(UNESCC paper} "Fiji cannot afford to be complacent about
safeguarding her cultural heritage whether it is living, fixed or
portable. Fiji will first need to tidy up her local policies and
strengthen their enforcement before she can seriously adaopt
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international commitments". The preservation of areas of cultural
significance is an urgent need.

Natural Heritage

The most common legal  technique used +to establish protected

status on natural resources is to designate them as reserve areas

and certain safeguards are usually incorporated in the

legislation to protect the areas reserved. There is normally a.
presumption against alteration fo the resocurces or development

within the raserve areas if not an outright prohibition.

Generally there 1is separate legislation concerning national

parks, nature reserves, marine parks, wildlife sanctuaries but in
Fiji there 1is a serious lack of appropriate legislation and
institutions to provide for 1long term protection. The existing
legislation does not allow for the establishment of different
types of protected areas e.g the Sigatoka Sand Dune National Park

was declared in 1988 and has been placed under the management of
the * National Trust without the appropriate legal support of a
National Park legislation. : '

There are a number of nature reserves established under the
Forest Act but as part of a reserved forest (s.7(l)}. Since these
areas zremain part of the reserved forest the same regime
established for reserved forests also apply to nature reserves
and the same activities prohibited in reserved forests also apply
to nature  reserves. But stricter - controls apply to nature
Teserves particularly in relation  to issue of licences. Licences
for cutting, grazing or removing forest produce and hunting or
fishing in nature reserves can only be issued only if desirable
for conservation purposes (s.35(5)(6)). Access to the nature
reserve is also limited between the hours of 6 a.m. and ¢ p.m.

The National Trust for Fiji is also entrusted with the
responsibility for administering nature reserves. The Garrick
Memorial Park, a large area of forest land was gifted to the
Trust by the Garrick family in August 1983. The Waisale Dakua
Reserve protected for a particular forest species, dakua, is also
managed by the National Trust. The National Trust Act for Fiji is

inadequate to give long term protection to nature reserves
entrusted to the National Trust.

FijiAhas no legally established marine reserves.

There is alsc inadequate legislation +to protect rare and
endangered species or species threatened with extinction. The
. Yadua Taba Crested Iguana sanctuary located off the coast of Bua

in Vanua Levu was established in 1981 and managed by the National
Trust with the assistance of the landowners. There is no existing
wildlife legislation except for the Birds and Game Protection Act
1923 but this Act does not extend to reptilas,
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Conclusions and Recommendations

There

is c¢learly a need for comprehensive legislation to be

established for long term legal protection of:

national parks and reserves. A National Parks and Reserve
Bill was drafted in 1980 <following the 1980 report on A
National Parks and Reserve System for Fiiji' by Dunlap and
Singh. It is suggested that the report be reviewed and the
Bill be updated, if necessary. Some consideration is

necessary to bring the Bill into effect. This is an urgent
need; :

comprehensive wildlife legislation is urgently needed to
cover wildlife management, habitat and sanctuaries to
respond to the protection of Fiji's wildlife such as the
crested iguanas. In 1984, a Fauna (Protection and Control)
Bill was drafted by Mr, David Clarkson, Senior Veterinary
Investigation Officer, Ministry of Primary Industries. The
Bill was submitted to the Office of the Solicitor-General in
May 1984 but the Bill was returned to the Ministry of
Primary Industries in July 1984 for further action. &
similar Bill was drafted in 1979. It is suggested that the
draft Bills be reviewed and updated urgently with the view
to bringing such legislation into effact:

that comprehensive legislation be enacted for the protection
of places of cultural significance; and

that urgent consideration be given to the establishment of
a National Heritage Register.

that consideration be given for Fiji to become a party to:

1. the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES): and
2. the Convention on the Conservation of Migratory
. Species. '
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14. Institutional Structure for Environmental Matters

The Environmental Management Unit

" Fiji's Seventh Development Plan (1976-1980) makes mention for the

first time a plan for a National Environment Council in the
following words: '

"An environmental administration structure will bhe
developed is such a way as to link, through a central
co-ordinating unit, various Ministries whose activities
baar on the environment. Also, an advisory Fiji
Environment Council will be established. The membership
of this Council will reflect Government's determination
not +to centralise responsibility for the environment
but to retain +the existing commitment of several
Ministries in this field, and will include appropriate
non governmental representatives”.

In 1982, approval was given by the Public Service Commission for
the Department of Town and Country Planning to¢ establish an
Environmental Management Unit (EMU) to implement government's
commitment to environmental planning and management. The Unit
became operational in 1989 with the recruitment of an expatriate
environmental planning specialist and a local graduate assistant.
A local senior environmental planner was appointed in October
1991 and the officer position for the Unit remains unfilled.

The role of the EMU is to provide policy advice to government on
environmental matters. "In 1989, the EMU succassfully put forward
proposals to Cabinet to accede to three international environment
conventions [and] has formulated environmental policy for
inclusion in the Native Land Trust Board's new five vear tourism
policy and [has] provided policy advice for the government

representation at the South Pacific Forum" {Chape:unpub. paper
p.7). - ‘

The Environment Management Committee

The Environment Management Committee {(EMC) an inter-ministerial
management committee chaired by the Director of Town and Country
Planning has been operating since 1980. EMC has a co-ordinating
and advisory role and one of its primary functions is to advise
the Director of Town and Country Planning on environmental
implications of various development proposals. The EMC has also
functioned as a technical committee providing a range of
technical expertise drawn from the Ministry of Primary
Industries (Land Use, Drainage & Irrigation, Fisheries) Forestry,

Lands and Mineral Resources, Health, and statutory hodies such as.

the Native Lands Trust Board, University of the South Pacific,
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Bureau of Meteorology, the WNational Trust for Fiji and the Fiji
Museum.

Regional environmental issues, particularly those involving the
South Pacific Regional Environment Programme (SPREP) are dealt
with by EMC and EMC has been used as a "forum for deciding
appropriate representation to wvarious conferences and training
activities. In 1989-90 EMC alsc played a major role in the
development of the framework for the National Environment
Strategy" (Chape:unpub. Paper 1990).

During the last eleven yvears a number of other committees - the
Mangrove Management Committee, the National 011 Pollution
Committee, the Rubbish Dump Committee, NLTB Steering Committees

for landowner tourism projects, the CFC Control Committee and the
Land Conservation Board (see Table 1) have been or are being
established to provide techmical advice on those matters within
their respective areas of responsibility. Under +the proposed
National Environment Council Structure the EMC. is proposed to
take on the role of technical advisory committee to the Council.

National Environment Council

In July 1991, the ~National Environment Council was raecommended
for establishment after a resolution from the National
Environment Steering Committee that the Committee be transformed
into a Council to act as a national co-ordinating body embracing
all bodies concerned with the environment and to monitor
environmental issues in both the public and private. sector. With
Fiji's increasing involvement in environmental issues in the
regional and international arena, the National Environment
Council is also seen as the appropriate body to co-ordinate

regional and international representation, obligations and
commitments. :

Membership for the Council would include Permanent - Secretaries
from eight Ministries, and representatives from statutory bodies
such as the Native Lands Trust Board, +the National Trust for
Fiji, the Consumer Council of Fiji, the Chamber of Commerce and
Industries and from Women's Groups (see Table 23). It is
understood that the membership of the Council would be expanded
te include all government Ministries and  selected NGCs. The

Council is to be chaired by the Minister for Housing and Urban
Development. :

There 1is at present no legislation to legally establish the
Council and to define its functionz. There are however a number
of models in existence for legally aestablishing a Council of this
nature. The South Australian Environmental Protection Council
Act, 1972 is one such example. A brief summary of this Act is
attached at Table 3 for information purposes only.
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Table 14.1

PROPOSED OPERATICNAL STRUCTURE OF THE NATIONAL ENVIRONMENT COUNCIL

Cabinet

Ministry of Primary
Industries

Minister for Housing
Urban Development

National Trust
Council

Land Conservation NATIONAL ENVIRONMENT National Trust
Board COUNCIL for Fiji
{Land Conservation & {(Nat. Trust for Fiji
Improvement Act 1953) Act 1970)
Environment Management
Committee
SECRETARIAT
Environment Management Unit/
Ministry for Housing & Urban
Development. '
I | } I ]
Mangrove National Qil Rubbish NLTB CFC
Management Pallution Dump Steering Control
Committee Committee Committe Committee Committee

N.B. Other specific committees,
task forces,

as required

working groups,




10.
1t.
12.
13.

14,

- L Table 14.2

- PROPOSED MEMBERS OF THE

NATIONAL ENVIRONMENT COINCIL

Ministry of
Ministry of
Ministry of
Ministry of
‘Ministry of
Miniscry of
"Ministry of
Ministry of

Mative Land

National Trust for Fiji

Directoratea

Primary Indusgries

Forests

Lands and Mineral Resoufceé
Fijian Affairs and Ruéal Development
Trade and'Commgrce

Infrastructure and Public-U;ilities

Housing and Urban Development

Health

Trust Board S

LA
+

of Town and Country Planning

Consumer Council of Fiji -

"Women's Group

»

., Chamber of Industry and Commerce



Table 14.3

ENVIRONMENTAL PROTECTION COUNCIL ACT, 1972

Commenced Operation: 23 November, 1972

Amendments:

Requlations:
Description:

No. 9/80
Nil

This Act establishes the Environmental Protection
Council and provides for its powers and functions.

The nine members of the Council, appointed by the
Governor, comprise a person with knowledge of

biological <conservation: a person engaged at a

university in teaching or research related to
environmental protection; a representative of the
Conservation Council of South Australia Inc; a
person having a special interest in environmental
protection; three persons with knowledge of and
experience in each of manufacturing or mining
industry, rural industry and local government, and
two public service officers with knowledge of and

experience in anvironmental protection and public
health.

The Council is charged with the responsibility of.

consideration and reporting on matters which,
either in its opinion or referred ta it by the
Minister, affect the environment of the State.

Matters are considering with regard to the
desirability of preserving the natural beauty of

the countryside, of conserving flora, fauna and

geological and physiographical features of special
interest and Protecting buildings and  other
objects of architectural or historical interests.

The Council may

. invastigate and report upon existing and
potential Problems of environmental
deterioration and protection and suggest
methods for the control or elimination of
these problems; - : ‘

- consider, develop and report on means of

enhancing the quality of the environment and

means of preventing or controlling mitigating
pallution;



. consult with and obtain advice from persons

having experience in environmental
protection;

. recommend and promote research on matters
connected with the environment and coordinate
any such research whether or not carried out
under the auspices of the Council.

The Council may be given the powers of a Royal
Commission in relation to certain matters as
proclaimed by the Governor.

Source: Guide to Environmental Legislation and Administrative
Environment Council. Report No. 18.
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The Second Natiocnal Conservation Congress, Suva, Fiji. 9-10
June 1988. ’

"Managing Protected Areas in the South Pacific, A Training
Manual® complied by Rex Mossman for SPREP, 1987.‘,

‘Salm. Rodney V. assisted by Clark. John R. "Marine and

Coastal protected Areas: A Guide for Planners and Managers,
1982. :

“Handbook on the Use of Pesticides in the Asia-Pacific
Region" : ‘ ‘

Asian Development Bank, November 1987.

"UNDP Regional Workshop on Environmental Management and
Sustainable Development" 17-31 April, 1990 Final Report.
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PERSONS INTERVIEWED:

Ratu S.T. Cavuilati-

t

Mr. Vuluma Tora

i

Mr. Vilisconi Fauro
Mr. Moti Lal Autar
Dr. Bob MacFarlane
Mr. Ilisoni Tauba -
Mr. Apaitia Seru -
Mr. Timoci Wagaisavou-
Mr. Netava Bakaniceva
Mr. Koroi Toronibau
Mr. Eparama Ravaga
Mr. Baskaran Nair -

Mr. Stuate Chape

I

Mr. Epeli Nascme -
Mr. Peter Watkinson
Mr., Justin Francis

1

Mrs. Nazra Khan -

i

Mrs. Maria Umbitau

Mr. Luke Rokomokoti

Mr. Sefanaia Dakaica
Mr. Mcohammed Jaffar

i

Mr. Isimeli Waganika
Mr. Samu Lewvu -

Mr. Suruj Ram -

Mr. Alex Chang -
Mr. Martin Homola

Mrs. Asenaca Ravuvu
Mr. Alifereti Bogiva-
Mr. Sean Weaver - -

Mr. Abdul Rahiman -

ATTACHMENT 11

Deputy Permanent Secretary, Ministry of

- Primary Industries

Senior Research COfficer,

Land Use Section, Koronivia, Ministry of
Primary Industries

Plant Protection

Registrar of Pesticides

SPC Plant Protection Specialist

Fiji Development Bank

Chief Magistrate

Senior Estates Officer, NLTB

Land Use Planner, NLTB

Senior Estate Officer (Tourism) NLTB
Estate Assistant Officer (Forestry) NLTB
Deputy Secretary, Ministry of Housing
and Urban Development

Principal Environmental Planner and
Project Manager

Senior Environmental Planner

Senior Town Planner

Senior Town Planner

Technical Officer, Department of Town
and Country Planning

Technical Officer, Department of Town
and Country Planning

Seniar Surveyor, Department of  Town and
Country Planning '
Senior Town Planner

Agsistant Director of Surveys, Lands
Department

Senior Surveyor, Lands Department

Principal  Technical Officer,  Lands
Department ' i
Project Draughtmans, National

Environment Management Project
Conservator of Forasts

Fiji-German Project - Forestry Adviser,
Ministry of Forestry '

Environment Education Officer, Ministry
of Forestry

Forest Park and BAmenities Officer,
Ministry of Forestry :
Resource Person, Naticonal Environment
Management Project :

Director, Depariment of Mineral
Resources
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Mr. Stuart Chape
Project Manager
National Environment Management Project, Fiji

Dr. Dick Watling
IUCN Team Leader _
National Environment Management Project, Fiji

The written comments received and comments and suggestions made
at the public seminar on environmental legislation conducted on
the 12th. February 1992 were considered in the Preparation of the

Final Report.
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